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PREFACE 

The  author  is  a  Judge  Advocate,  Captain, 
United  States  Air  Force,  currently  assigned  to  the 
Air  Force  Systems  Command  Plant  Representative 
Office,  Hughes  Aircraft  Company,  Los  Angeles, 
California.  The  views  expressed  herein  are  solely 
those  of  the  author  and  do  not  purport  to  reflect 
the  position  of  the  Department  of  the  Air  Force, 
Department  of  Defense,  or  any  other  agency  of  the 


United  States  Government 


INTRODUCTION 


The  current  congressional  preference  as  reflected 
in  the  Armed  Services  Procurement  Act  of  19471  and 
the  Federal  Property  and  Administrative  Services  Act 
of  19492  is  for  all  purchases  of  and  contracts  for 
property  and  services  to  be  made  by  formal  advertising 
unless  one  of  the  negotiation  exceptions  is  deemed 
applicable.  One  such  exception,  known  as  "small  pur¬ 
chases",  provides  for  negotiation  when  the  aggregate 
amount  involved  does  not  exceed  $25,000.00. 3  The 
statutory  ceiling  which  was  raised  from  $1,000.00  to 
$2,500.00  in  19584  and  from  $2,500.00  to  $10,000.00 
in  19745  was  increased  once  again  to  $25,000.00  when 
President  Reagan  signed  Public  Law  97-86  on  1  December 
1981. 

The  congressional  intent  behind  creating  this 
exception  and  for  increasing  the  ceiling  over  the  years 
can  be  gleaned  from  Senate  Report  22016  which  gave 
the  following  explanation  for  the  increase  to 
$2,500.00: 
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Negotiated  procurement  contemplates 
suitable  competition.  In  some  instances 
greater  competition  may  be  engendered 
than  by  formal  advertising,  as  where  paper¬ 
work  costs  or  lack  of  understanding  of 
formal  bid  procedures  may  deter  prospective 
contractors,  particularly  small  business 
concerns,  from  submitting  bids  on  small 
dollar  amount  procurements.  Increased 
competition  and  lower  prices  would  flow  from 
the  simplification,  speed,  and  similarity  to 
commercial  practice  regulated  negotiation  of 
small  procurements  would  provide.  Adminis¬ 
trative  savings  to  the  Government  also  would 
result  from  the  lesser  cost  in  such  cases  of 
negotiated  procurements  as  compared  with 
formally  advertised  procurements. 

Although  the  small  purchase  procedures7  have 

been  simplified  in  order  to  reduce  administrative 

costs,®  there  are  unique  aspects  to  these  procedures 

which  can  thwart  the  ill  prepared.  The  creation  of  a 

unilateral  contract,  which  is  the  most  frequently  used 

small  purchase  form,  has  created  many  problems  for  both 

the  Government  and  the  supplier.  As  will  be  seen  from  a 

discussion  of  the  cases  in  the  following  chapters,  there 

is  a  strong  reliance  on  traditional  common  law  to  define 


the  rights  and  obligations  of  the  parties  in  a  uni¬ 
lateral  contract. 

■« 

The  purpose  of  this  paper  is  to  analyze  the  pro¬ 
cedures,  principles,  and  problem  areas  which  are 
applicable  to  small  purchase  contracting.  Chapter  1  is 
devoted  to  an  overall  understanding  of  the  common  pro¬ 
cedures  used  in  small  dollar  purchases.  An  indepth 
analysis  of  the  small  purchase  procedure  in  its  unique 
and  most  frequent  form,  i.e.,  unilateral  contract  is 
contained  in  Chapter  2.  The  discussion  of  the  uni¬ 
lateral  contract  will  include  the  issues  of  when  the 
offer  is  created,  when  a  contract  arises  and  the  nature 
of  the  obligations  of  both  contracting  parties.  Chapter 
3  further  expands  the  discussion  of  the  unilateral  con¬ 
tract  by  examining  the  right  of  the  offeror  to  revoke/ 
cancel  the  offer  to  enter  into  a  unilateral  contract  and 
the  procedure  which  is  applicable  thereto.  Finally, 
Chapter  4  looks  at  the  disputes  process  not  only  from 
the  aspect  of  the  procedures  that  are  available  but  also 
the  problems  faced  by  the  lack  of  common  remedy-granting 
clauses  in  the  small  purchase  forms. 


3 


FOOTNOTES 


INTRODUCTION 

1.  10  U.S.C.  §  2304(a). 

2.  41  U.S.C.  S  252(c). 

3.  10  U.S.C.  S  2304(a)(3);  41  U.S.C.  §  252(c)(3). 

4.  Act  of  Aug.  28,  1958,  Pub.  L.  No.  85-800,  SS  2,  8, 

72  Stat.  966. 

5.  Act  of  July  25,  1974,  Pub.  L.  No.  93-356,  SS  3,  4, 

88  Stat.  390. 

6.  S.  Rep.  No.  2201,  85th  Cong.,  2nd  Sess.  5,  reprinted 
in  [1958]  U.S .  Code  Cong.  &  Ad.  News  4021,  4025. 

7.  DAR  S  3-600  et .  seq. ;  FPR  §  1-3.600  et.  seq . 

8.  DAR  §  3-601;  FPR  5  1-3.601. 
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CHAPTER  1 


PROCEDURES 


The  statutory  small  purchases  exception^  was 
created  with  the  dual  objectives  of  increasing  competi¬ 
tion  in  the  small  dollar  procurements  and  reducing  the 
administrative  cost  of  such  procurements  to  the  Govern¬ 
ment.  These  objectives  led  to  a  balancing  of  interests 
which  have  resulted  in  a  set  of  simplified  procedures 
for  the  procurement  of  supplies,  nonpersonal  services, 
and  construction10,  the  aggregate  amount  of  which 
does  not  exceed  $25, 000. 00. 1 1  It  should  be  noted 
that  requirements  aggregating  more  than  $25,000.00  shall 
not  be  broken  down  into  several  purchases  which  are  less 
than  $25,000.00  merely  for  the  purpose  of  permitting 
negotiation  under  the  small  purchase  procedures.12 

Even  though  the  small  purchase  procedures  are 
relatively  simple  when  contrasted  with  procedures  for 
procurements  in  excess  of  $25,000.00,  the  balancing  of 
the  above  two  objectives  has  resulted  in  unique 


principles  and  procedures  which  are  not  experienced  in 

the  more  common  Government  procurements.  To  provide  an 

* 

overall  understanding  of  what  can  be  involved  in  the 
term  "small  purchases",  the  procedures  and  rules 
applicable  to  such  purchases  are  discussed  below. 

Competition 

The  portion  of  the  regulations  dealing  with  the 
issues  of  competition  and  price  reasonableness1 3 
recognizes  that  the  objectives  of  increased  competition 
and  reduced  administrative  costs  will  not  always  be  com¬ 
patible  with  each  other.  The  regulations  divide  the 
procedures  into  purchases  of  $500.00  or  less  and  pur¬ 
chases  in  excess  of  $500.00. 

Purchases  of  $500.00  or  Less1 * 

Small  purchases  not  exceeding  $500.00  may  be 
accomplished  without  securing  competitive  quotations  if 
the  prices  are  considered  to  be  reasonable. 1 ^  To 
enhance  further  this  broad  discretion  granted  the  con¬ 
tracting  officer,  the  regulations  state  the  adminis¬ 
trative  cost  of  verifying  the  reasonableness  of  a  price 
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not  in  excess  of  $500.00  may  more  than  offset  potential 

savings  in  detecting  overpricing  and  thus,  action  to 

■* 

verify  price  reasonableness  need  be  taken  only  when  the 
buyer  or  contracting  officer  suspects  or  has  information 
to  indicate  that  the  price  may  not  _a  reasonable.16 

The  regulations  do  provide,  however,  that  purchases 
not  exceeding  $500.00  will  be  distributed  equitably 
among  qualified  suppliers. ^  in  addition,  a  quota¬ 
tion  will  be  solicited,  when  practical,  from  other  than 
the  previous  supplier  prior  to  placing  a  repeat 
order. 1 8 

Purchases  in  Excess  of  $500. 00  1  8 

While  both  the  Defense  Acquisition  Regulation  and 
the  Federal  Procurement  Regulation  provide  for  reason¬ 
able  competition  in  small  purchases  in  excess  of 
$500.00,  there  are  subtle  differences  in  their  ap¬ 
proaches  to  obtaining  such  competition.  The  Defense 
Acquisition  Regulation  states  quotations  will  be 
solicited  from  a  reasonable  number  of  qualified  sources 
of  supply  to  assure  the  procurement  is  to  the  advantage 
of  the  Government,  price  and  other  factors  considered, 
including  the  administrative  cost  of  the  purchase. 20 

-  7  - 


It  also  states  that  generally  the  solicitation  shall  be 

limited  to  three  suppliers,  and  if  practicable,  two 

■* 

sources  not  included  in  the  previous  solicitation  should 
be  requested  to  furnish  quotations. 21  Also,  the 
reasonableness  of  the  proposed  price  should  be  based  on 
competitive  quotations.22 

The  Federal  Procurement  Regulation  states  that 
reasonable  competition  means  obtaining  a  sufficient 
number  of  quotations  from  qualified  sources  of  supply  to 
assure  the  procurement  is  fair  to  the  Government,  price  . 
and  other  factors  considered,  including  the  adminis¬ 
trative  cost.23  It  further  states  that  in  arriving 
at  the  number  of  quotations  to  be  solicited,  due  con¬ 
sideration  should  be  given  to  the  administrative  costs 
associated  with  the  solicitation  in  relation  to  the 
potential  benefits  to  be  derived.2* 

Both  the  Defense  Acquisition  Regulation  and  the 
Federal  Procurement  Regulation  provide  for  the  oral 
solicitation  of  quotations.25  There  are,  however, 
instances  when  the  use  of  a  written  solicitation  is 
indicated. 26 


— * 


As  a  result  of  the  aforesaid  regulations,  the 

contracting  officer  has  been  granted  very  broad 

•« 

discretion  in  the  solicitation  and  award  of  small 
purchase  contracts.  With  this  basic  concept  in  mind, 
attention  can  now  be  given  to  a  discussion  of  the  common 
procedures  which  are  used  for  small  purchases. 


Blanket  Purchase  Agreements^? 

A  Blanket  Purchase  Agreement  (BPA)  is  a  simplified 
method  of  filling  anticipated  repetitive  needs  for  small 
quantities  of  supplies  or  services  by  establishing 
charge  accounts  with  qualified  sources  of  supply. 28 
It  is  primarily  designed  to  reduce  the  administrative 
cost  of  accomplishing  small  purchases  by  eliminating  the 

i  i 

need  for  issuing  individual  purchase  documents. 29 

Normally,  BPAs  for  items  of  the  same  type  will  be  j 

placed  concurrently  with  more  than  one  supplier. 30  , 

The  Defense  Acquisition  Regulation  specifically  states 

that  all  competitive  sources  should  be  given  an  equal  > 

* 
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opportunity  to  furnish  supplies  or  services  under  such 

agreements. 

■# 

Terms  and  Conditions 

The  concept  of  a  "charge  account"  in  the  hands  of  a 
Government  employee  conjures  up  visions  of  a  powerful 
tool  that  could  be  easily  abused.  This  is  also  a 
fertile  area  for  abuse  on  the  part  of  the  supplier  in 
the  case  where  the  Government  may  be  dealing  almost 
exclusively  with  him  on  small  dollar  purchases  which 
will  probably  not  receive  a  great  deal  of  scrutiny.  As 
a  consequence,  there  are  certain  terms  and  conditions 
which  the  Defense  Acquisition  Regulation^  mandates 
be  placed  in  BPAs  to  protect  both  parties  —  but 
primarily  for  the  benefit  of  the  Government. 

Of  primary  importance  to  the  Government  is  a 
statement  in  the  BPA  that  the  Government  is  obligated 
only  to  the  extent  of  authorized  calls  actually  placed 
against  the  BPA. 33  Although  the  supplier  is  re¬ 
quired  to  accept  proper  Government  orders, 34  the  BPA 
provides  little  security  for  the  supplier.  The  ASBCA 
made  the  following  statement  concerning  a 

BPA: 35 
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The  written  instrument  executed  by  the 
parties  was  a  bilateral,  executory  agreement, 
under  which  the  want,  wish,  or  will  of  the 
Government  was  to  determine  absblutely  the 
quantity  of  laundry  services  to  be  furnished 
by  appellant  thereunder,  and  by  which  the 
Government  furnished  no  consideration  other 
than  a  promise  to  order  so  much  laundry 
services  from  appellant  as  it  might  desire  to 
order.  Such  arrangements  have  uniformly  been 
held  to  be  unenforceable  for  lack  of 
certainty,  mutuality,  and  consideration, 
except  to  the  extent  executed  by  the  placing 
of  orders  thereunder  and  the  acceptance 
thereof . 

In  an  attempt  to  reduce  the  possibility  of  abuse  on 
the  part  of  the  supplier,  a  statement  is  included  that 
the  prices  to  the  Government  shall  be  as  low  as,  or 
lower  than  those  charged  the  supplier's  most  favored 
customer,  in  addition  to  discounts  for  prompt  pay¬ 
ment.  36  Also  included  in  the  BPA  will  be  a  pro¬ 
vision  that  a  list  of  names  of  individuals  authorized  to 
place  calls  under  the  agreement  and  the  dollar  limita¬ 
tion  per  call  for  each  individual  shall  be  furnished  the 
supplier. in  addition,  a  statement  that  no  indi¬ 
vidual  call  will  exceed  $10,000.00  will  be  included  in 


the  BPA 


38 


The  BPA  is  designed  to  simplify  and  expedite 

deliveries  to  the  Government.  Another  small  purchase 

•« 

procedure,  known  as  Fast  Payment,  is  used  to  expedite 
payments  for  small  purchases. 

Fast  Payment  Procedure 

This  procedure  provides  for  payment  for  supplies 
based  on  the  contractor's  submission  of  an  invoice  which 
constitutes  a  representation  that  the  supplies  have  been 
delivered  to  a  post  office,  common  carrier  or  point  of 
first  receipt  by  the  Government.39  It  is,  in  effect, 
designed  to  reduce  the  lead  time  to  consignees  and  to 
improve  supplier  relations  by  expediting  payment  for 
small  purchases.  It  should  be  noted  that  this  procedure 
is  not  specifically  provided  for  in  the  Federal 
Procurement  Regulation.4® 

Risk  of  Loss 

DAR  §  7-104. 84(a)  is  the  Fast  Payment  clause  to  be 
used  in  small  purchases.41  Subparagraph  (b)  of  the 
clause  states  that  title  to  the  supplies  shall  vest  in 
the  Government  upon  delivery  to  the  post  office  or 
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common  carrier  for  shipment  to  the  specific  destination. 

If  shipment  is  by  means  other  than  post  office  or  common 

•« 

carrier,  title  shall  vest  in  the  Government  upon  de¬ 
livery  to  point  of  first  receipt  by  the  Government.  It 
also  states  the  contractor  shall  assume  all  responsi¬ 
bility  and  risk  of  loss  for  supplies  (i)  not  received  at 
destination,  (ii)  damaged  in  transit,  or  (iii)  not  con¬ 
forming  to  purchase  requirements.  The  contractor  is 
required  to  replace,  repair  or  correct  the  supplies 
promptly  at  his  expense,  provided  he  is  notified  within 
90  days  from  the  date  title  vests  in  the  Government. 

For  a  recent  case  concerning  this  risk  of  loss  issue, 
see  R  &  L  Diesel  Service,  Inc.,42  where  it  was  held 
the  contractor  had  to  bear  the  risk  of  loss  after  the 
box  he  delivered  to  the  post  office  arrived  at  the 
destination  with  no  material  inside. 

In  conjunction  with  the  risk  of  loss  provision. 
Subparagraph  (d)  of  DAR  §  7-104. 84(a)  places  the  invoice 
in  the  position  of  a  Certificate  of  Conformance. 
Specifically,  it  states  the  contractor  agrees  the  sub¬ 
mission  of  the  invoice  for  payment  is  a  certification 
that  the  supplies  have  been  shipped  or  delivered  in 
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accordance  with  shipping  instructions,  in  quantities 

shown  on  the  invoice,  and  they  are  in  the  quantity  and 

•# 

of  the  quality  designated  by  the  purchase  order. 

Imprest  Fund 

One  small  purchase  procedure  that  undoubtedly 
permeates  all  levels  of  the  Government  is  the  imprest 
fund,  commonly  known  as  petty  cash.  It  is  a  fund  of  a 
fixed  amount  that  has  been  advanced  without  charge  to  a 
Government  appropriation  to  an  authorized  cashier  to 
effect  immediate  cash  payments  of  relatively  small 
amounts  for  purchases  of  supplies  and  nonpersonal 
services.43  Standard  Form  1165  (Appendix  A-10)  is 
used  in  connection  with  procurements  by  the  imprest  fund 
method.  It  should  be  noted  from  the  outset  that  the 
regulations  concerning  the  use  of  imprest  funds  do  not 
authorize  expenditures;  they  merely  set  forth  procure¬ 
ment  policies  and  procedures  for  small  purchases  other¬ 
wise  proper  under  the  law.44 
Conditions  for  Use 

The  Federal  Procurement  Regulation  permits  the  use 


14 


of  such  funds  for  small  purchases  whenever  it  is  advan¬ 
tageous  to  the  Government.45  On  the  other  hand,  the 
Defense  Acquisition  Regulation  lists  the  following  three 
conditions  for  the  use  of  such  funds  in  accomplishing 
small  purchases:46  (i)  the  transaction  is  not  in 
excess  of  $150.00  under  normal  conditions  or  $300.00 
under  emergency  conditions  (limitation  also  applies  to 
FPR47),  (ii)  supplies  or  services  are  available  for 
delivery  within  60  days  and  (iii)  neither  detailed 
technical  specifications  nor  technical  inspection  is 
required. 

Although  the  standard  of  "whenever  advantageous  to 
the  Government",  or  words  to  that  effect,  is  commonly 
applied  throughout  Government  procurement,  it  may  be 
overly  broad  when  applied  to  a  purchasing  procedure  that 
is  outside  the  normal  procurement  channels  and  which 
permits  the  buyer  immediate  access  to  cash  payments. 

The  above  conditions  imposed  by  the  Defense  Acquisition 
Regulation,  however,  maintain  the  flexibility  needed  in 
such  a  procedure  while  limiting  its  use  to  the  reg¬ 
ulatory  purpose  of  immediate  cash  payments  for  rela¬ 
tively  simple  purchases.  In  addition,  the  Defense 
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Acquisition  Regulation  limits  the  size  of  such  funds  to 
$5, 000. 00. 48 


Purchase  Orders 

The  purchase  order  contract48  is  the  backbone 
of  the  simplified  small  purchase  procedure.  It  is  also 
the  subject  of  the  majority  of  the  litigation  and 
protests  concerning  small  dollar  contracts.  While  the 
two  most  contested  areas  in  the  Boards  of  Contract 
Appeals  concern  the  formation  of  a  unilateral  contract 
and  the  revocation/cancellation  of  a  purchase  order, 
these  two  subjects  are  discussed  in  Chapters  2  and  3, 
respectively.  The  subject  of  bid  protests,  however, 
will  follow  the  discussion  of  purchase  orders,  since  it 
has  been  affected  to  a  great  extent  by  the  regulatory 
rules  and  procedures  discussed  in  this  chapter. 

Any  discussion  of  purchase  orders  really  consists 
of  a  discussion  of  the  various  forms  which  are  used. 

The  primary  forms  used  are  the  DD  Form  1155  (Order  for 
Supplies  or  Services/Reguest  for  Quotations),  SF  147 


6 


(Order  for  Supplies  or  Services),  SF  44  (Purchase  Order- 


Invoice-Voucher),  and  SF  18  (Request  for  Quotations). 

•« 

(Note:  SF  19  (Construction)  is  discussed  in  Chapter 

4.] 

DP  Form  1 155^0 

Negotiated  purchases  of  supplies,  nonpersonal 
services  and  construction  not  in  excess  of  $25,000.00 
may  be  effected  by  using  DD  Form  1155.51  The  DD 
Form  1155  when  used  in  conjunction  with  DD  Form  1155r 
(General  Provisions) 52  provides  in  one  document  a 
(i)  purchase  order, 53  blanket  purchase  agree¬ 
ment,  54  delivery  order  under  a  contract, 55  or 
delivery  order  on  Government  agencies  outside  the 
DOD,56  (ii)  receiving  and  inspection  report,  (iii) 
property  voucher,  (iv)  public  voucher57  and  (v) 
document  for  acceptance  by  the  supplier. 

Even  though  the  items  listed  in  (i)  above  are 
intended  to  be  mutually  exclusive,  at  least  one  agency 
has  attempted  to  use  the  DD  Form  1155  as  both  a  delivery 
order  under  a  GSA  contract  for  two  items  and  as  a 
purchase  order  for  three  other  items  at  the  same 
time.58  By  checking  the  "delivery"  box  on  the  DD 


Form  1155,  the  General  Provisions  of  DD  Form  1155r  are 

deleted,  and  the  order  is  subject  only  to  the  instruc- 

■* 

tions  on  the  form  and  the  terms  and  conditions  of  the 
cited  contract.  The  Board  held  the  delivery  order  was 
valid  as  to  the  two  items  under  the  contract  and  as  to 
the  other  three  items  it  was  a  purchase  order,  albeit  a 
defective  one.  It  stated  the  DAR  requires  purchase 
orders  to  be  subject  to  DD  Form  1155r,  and  by  operation 
of  law,  the  DD  Form  1155r  is  incorporated  insofar  as  it 
related  to  items  not  listed  under  the  GSA  contract. 

Priced  vs.  Unpriced.  The  guidance  in  the  Defense 
Acquisition  Regulation^  js  that  purchase  orders 
shall  be  issued  on  a  fixed-price  basis,  except  as  pro¬ 
vided  under  DAR  §  3-608.3  (Unpriced  Purchase  Order).  A 
priced  purchase  order  will  result  in  a  firm  fixed-price 
contract.  An  unpriced  purchase  order  may  be  used,  among 
other  requirements,  only  when  it  is  impractical  to 
obtain  pricing  in  advance  of  issuance  of  the  purchase 
order. in  the  event  such  an  order  is  used,  a 
monitary  limitation  will  be  placed  on  the  order  to  act 
as  an  obligation  subject  to  adjustment  when  the  firm 
price  is  established. 6 1  The  unpriced  purchase  order 
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is  not  specifically  authorized  by  the  Federal 
Procurement  Regulation. 

■* 

SF  14762 

Standard  Form  147  is  used  by  the  General  Services 
Administration  and  other  civilian  agencies.  It  is 
primarily  designed  for  use  as  a  purchase  order  for 
purchases  not  in  excess  of  $25,000.00  and  as  a  delivery 
order  for  ordering  or  scheduling  deliveries  against 
established  contracts  or  from  Government  sources  of 
supply. 63  it  also  consists  of  a  receiving  and 
inspection  report  and  an  invoice.64 

It  should  be  noted  that  the  SF  147  does  not  contain 
the  "Fast  Payment  Procedure".  It  also  does  not  serve 
the  dual  purpose  of  quotation  or  offer,  as  does  the  DD 
Form  1155.  The  SF  147,  therefore,  always  constitutes  an 
order  (offer)  on  behalf  of  the  Government. 

SF_4465 

This  form  is  a  pocket-sized  purchase  order  designed 
primarily  for  over-the-counter  purchases.66  It  is  a 
multi-purpose  form  which  can  be  used  as  a  purchase 
order,  receiving  report,  supplier's  invoice  and  public 
voucher. 


19 


There  are  no  written  terms  and  conditions  included 
on  SF  44.  They  are  not  considered  necessary  since  there 

•4 

is  essentially  a  simultaneous  placing  of  the  order  and 
delivery  of  the  items  ordered. use  of  SF  44  is 
basically  limited  to  the  instance  where  all  three  of  the 
following  conditions  are  satisfied:  (i)  transaction  is 
not  in  excess  of  $2,500.00,  <ii)  supplies  or  services 
are  immediately  available  and  (iii)  one  delivery  and  one 
payment  will  be  made.®® 

SF  1869 

Standard  Form  18  is  used  to  obtain  quotations  con 
cerning  price,  delivery  date,  and  other  terms  of  sale. 

It  is  not  used  as  an  order  (offer)  by  the  Government. 
Either  the  SF  18  or  the  DD  Form  1155  may  be  used  to 
solicit  written  quotations.^® 

Bid  Protests 

The  one  underlying  principle  which  runs  thoughout 
the  rules  and  procedures  discussed  in  this  chapter  is 
the  broad  discretion  granted  the  agencies  in  the 
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solicitation  and  award  of  small  dollar  contracts.  These 


simplified  rules,  especially  those  dealing  with  competi- 

■» 

tion  and  price  reasonableness, 71  not  only  give  the 
Government  maximum  flexibility  in  such  contracts,  but 
also  make  it  extremely  difficult  for  a  protester  to 
obtain  relief  from  the  Comptroller  General.  But  before 
we  look  at  the  discretionary  rules  which  have  limited 
the  review  available  to  protesters,  we  will  first 
examine  the  result  when  the  protesters  have  been  faced 
with  nondiscretionary  rules. 

Refusal  to  Review 

The  statutory  small  purchases  exception72  is 
incorporated  into  the  regulations  by  DAR  §  3-203  and  FPR 
S  1-3.203.  Both  provisions  state  that  purchases  not  in 
excess  of  $25,000.00  shall  be  made  in  accordance  with 
the  small  purchase  procedures.  In  Associated  Builders 
and  Contractors;  Inc.,7^  it  was  held  that  decisions 
not  to  use  formal  advertising  for  purchases  which  come 
within  the  ambit  of  10  U.S.C.  5  2304(a)(3)  are  not 
reviewed  by  the  Office  of  the  Comptroller  General.74 
The  decision  was  based  on  the  finding  that  ASPR  (DAR)  § 
3-203.2  applies  the  language  of  10  U.S.C.  §  2304(a)(3) 
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as  a  mandate  which  requires  the  simplified  procedures  in 

ASPR  (DAR)  S  3-600  et.  seq.  for  small  purchases.  This 

■* 

decision  was  further  clarified  upon  reconsideration  when 

the  following  was  stated:76 

As  a  practical  matter,  considering  the 
cost  of  formal  advertising  in  relation  to 
the  dollar  amount  of  the  procurement  we 
would  view  the  use  of  small  purchase 
negotiation  procedures  as  justified  in  any 
procurement  for  $10,000  or  less,  regardless 
of  other  circumstances. 

The  regulatory  mandate  referenced  above  has 
resulted  in  the  Comptroller  General  refusing  to  review 
particular  purchases.  When  he  does,  however,  choose  to 
review  a  purchase,  his  review  has  been  severely 
limited. 

Limited  Review 

The  broad  discretion  created  by  the  rules  and 
procedures  applicable  to  small  purchases  has  created  an 
environment  within  which  the  Comptroller  General  is 
hesitant  to  intervene.  The  decision  which  first  set 
forth  the  limited  review  guidelines  was  Tagg 
Associates,76  which  stated  the  following: 
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The  small  purchase  procedure  in  ASPR  §  3, 
part  6,  is  designed  to  minimize  adminis¬ 
trative  costs  which  might  otherwise  equal  or 
exceed  the  cost  of  acquiring  relatively 
inexpensive  items.  A  procurement  founded  on 
a  contracting  officer's  good  faith  finding 
that  the  proposed  award  is  to  the  best 
advantage  of  the  Government,  price  and  other 
factors  considered,  and  that  the  price  is 
reasonable,  ordinarily  is  sufficient. 
Although  the  contracting  officer  is  required 
to  solicit  quotations  from  a  reasonable 
number  of  potential  sources,  this  generally 
is  done  by  oral  solicitation.  ASPR  S 
3-604. 2(a).  Moreover,  we  have  recognized 
that  the  Government  need  not  award  the  small 
purchase  to  the  firm  offering  the  lowest 
quotation.  JCL  Services,  Inc.,  B-182994, 
June  16,  1975,  75-1  CPD  364. ?7 

Based  on  the  above  rules  and  procedures,  the 

decision  went  on  to  conclude:^® 

...  that  the  small  purchase  procedure  gives 
the  contracting  officer  broad  discretion  to 
determine  how  the  needs  of  the  Government 
can  be  best  met.  Because  it  permits 
purchases  to  be  made  without  the  need  to 
maximize  competition  with  specifications 
adapted  to  that  purpose,  no  useful  purpose 
would  be  served  by  our  consideration  of 
protests  concerning  alledged  specification 
improprieties  in  small  purchase  procure¬ 
ments.  Generally,  we  believe  our  review 


of  these  types  of  procurements  should  be 


limited  to  cases  of  fraud  or  intentional 
misconduct,  or  instances  where  it  appears 
that  the  procuring  activity  has  not  made  a 
reasonable  effort  to  secure  price  quotations 
and  related  information  from  a  representative 
number  of  responsible  firms  as  anticipated  by  ASPR 
S  S-^OO  £t.  seq.^9  (emphasis  added) 

The  imprecise  wording  used  in  the  above  quotation 

caused  some  degree  of  misunderstanding  concerning  the 

standard  for  review  and  led  the  Comptroller  to  clarify 

the  decision  as  follows:®® 

Tagq  stands  for  the  proposition  that  our 
review  of  protests  concerning  specification 
improprieties  in  a  solicitation  issued  under 
the  small  purchase  procedures  is  limited  to 
cases  of  fraud,  intentional  misconduct  or 
instances  where  it  appears  that  the 
procuring  activity  has  not  made  a  reasonable 
effort  to  secure  price  quotations  and 
related  information  from  a  reasonable  number 
of  responsible  firms.  As  that  is  not  the 
situation  in  this  instance,  because  the 
protester  alleges  the  awardee  was  not  an 
approved  source,  we  will  review  this 
procurement. 

The  agencies  have  succeeded  in  limiting  the  review 
of  the  Comptroller  General  through  the  manner  in  which 
they  drafted  their  regulations.  However,  it  is  clear 
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the  agencies  do  not  have  unbridled  authority  in  the 
solicitation  process.  Ultimately,  the  contract  must  be 
awarded  in  the  manner  that  is  most  advantageous  to  the 
Government. 8 1 
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CHAPTER  2 


FORMATION  OF  UNILATERAL  CONTRACT 

Probably  the  first  concept  that  comes  to  the  minds 
of  the  contracting  official  and  the  supplier  when  faced 
with  a  small  dollar  purchase  is  that  it  encompasses  a 
simplified  procedure  which  requires  substantially  less 
paperwork  than  the  standard  Government  contract.  This 
is,  of  course,  true.  The  more  important  concept, 
however,  and  the  one  which  creates  a  great  deal  of 
uncertainty  for  both  parties,  is  that  it  is  frequently 
issued  in  the  form  of  a  unilateral  contract. 

This  chapter  and  Chapter  3  provide  an  indepth 
analysis  of  the  pitfalls  which  are  inherent  in  the 
unilateral  contract.  The  basic  concepts  of  the 
unilateral  contract  to  be  discussed  in  this  chapter  are 
the  issues  of  (i)  when  the  offer  is  created,  (ii)  what 
constitutes  acceptance/creation  of  the  unilateral 
contract  and  (iii)  the  nature  of  the  obligations  of  both 
parties.  Before  examining  the  Board  decisions,  which 
rely  to  a  great  extent  on  common  law  in  this  area,  and 
the  applicable  regulations,  it  would  be  helpful  to 
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recall  the  basic  distinction  between  a  bilateral  and 
unilateral  contract. 


Unilateral  vs.  Bilateral 


The  basic  distinction  between  a  unilateral  and 

bilateral  contract  can  be  summarized  as  follows:®^ 

In  the  case  of  a  unilateral  contract,  there 
is  only  one  promisor;  and  the  legal  result 
is  that  he  is  the  only  party  who  is  under  an 
enforceable  legal  duty.  The  other  party  to 
this  contract  is  the  one  to  whom  the  promise 
is  made,  and  he  is  the  only  one  in  whom  the 
contract  creates  an  enforceable  legal  right. 

In  a  bilateral  contract  both  parties  are 
promisors  and  both  parties  are  promisees; 
and  the  legal  effect  of  such  a  contract  is 
that  there  are  mutual  rights  and  mutual 
dut ies . 

In  a  bilateral  purchase  order,  which  is  issued  on 
DD  Form  1155,  the  Government  makes  a  written  offer,  and 
the  supplier  indicates  his  acceptance  in  writing. 

In  other  words,  a  promise  to  pay  is  exchanged  for  a 
promise  to  perform.  Whether  the  DD  Form  1155  will 
result  in  a  unilateral  or  bilateral  contract  depends 
upon  whether  the  offeree  is  required  to  signify  in 
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writing  its  acceptance  of  the  purchase  order.  This  is  a 


matter  left  entirely  to  the  discretion  of  the 
contracting  officer.84  DAR  S  3-608. 4(a)  states  that 
"When  it  is  desired  to  consummate  a  binding  contract 
between  the  parties  before  the  contractor  undertakes 
performance,  the  contracting  officer  shall  mark  in  Block 
16  on  the  DD  Form  1155  the  box  requiring  acceptance  by 
the  contractor."  In  a  unilateral  purchase  order,  which 
may  be  issued  on  DD  Form  1155  or  SF  147,  the  Government 
makes  an  offer,  and  the  supplier  accepts  by  performing 
in  accordance  with  the  offer.  The  bilateral  purchase 
order  is  analogous  to  the  standard  procurement  contract 
of  the  Government. 


Offer 

The  small  purchases  contracting  procedure  is 
initiated  by  obtaining  quotations  concerning  price, 
delivery  terms  and  other  related  information  from 
suppliers.  The  supplier  may  receive  a  request  for 
quotations  on  either  an  SF  18  (Request  for  Quotations) 
or  a  DD  Form  1155  (Order  for  Supplies  or  Services/ 
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Request  for  Quotations).  Whether  the  DD  Form  1155  is 

used  as  a  purchase  order  or  as  a  request  for  quotations 

•* 

is  determined  by  checking  the  appropriate  box  at  the  top 
of  the  form. 

The  quotation  submitted  by  the  supplier  is  not  an 
offer. 85  DAR  S  1 6-1 02. 1 ( b ) (2 )  provides  the  follow¬ 
ing  guidance: 

A  quotation  submitted  on  this  form  [SF  18] 
or  on  DD  Form  1155  is  not  to  be  construed  as 
an  offer  which  can  be  accepted  by  the  Govern¬ 
ment  to  form  a  binding  contract.8® 

Both  the  SF  18  and  the  DD  Form  1155r  provide  that 

they  are  a  request  for  information,  and  the  quotations 

furnished  are  not  offers.87  The  forms  also  inform 

the  supplier  that  the  request  does  not  commit  the 

Government  to  pay  any  costs  incurred  in  the  preparation 

or  the  submission  of  the  quotation  or  to  procure  or 

contract  for  supplies  or  services.88 

After  the  quotation  is  received  by  the  Government, 

the  "offer"  to  buy  certain  goods  or  services  upon 

specified  terms  and  conditions  is  transmitted  to  the 

supplier  in  the  form  of  a  purchase  order.  Thus, 

issuance  of  a  purchase  order,  which  is  normally  on  the 
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SF  147  or  DD  Form  1155,  does  not  constitute  a  contract 

--  the  purchase  order  is  merely  an  offer. ®9  The 

-« 

power  of  acceptance  of  such  an  offer  is,  therefore,  in 
the  hands  of  the  supplier. 

Acceptance/Creation  of  Unilateral  Contract 

Under  classical  rules  of  contract  formation, 
acceptance  of  an  offer  for  a  unilateral  contract  takes 
place  when  the  offeree  (supplier)  tenders  the  requested 
performance  and  no  notification  that  the  performance  has 
been  given  is  necessary  to  complete  the  contract.90 
There  should,  of  course,  be  little  question  that  upon 
tender  of  performance,  the  acceptance  will  be  deemed  to 
have  occurred  and  thereby  created  a  unilateral  contract. 
The  more  difficult  question  is  whether  a  contract  can  be 
created  prior  to  tender  of  performance,  and  if  so,  what 
is  sufficient  to  constitute  "performance"  under  such  a 
rule. 

It  has  long  been  an  accepted  rule  that  when  one 
party  makes  a  promissory  offer  in  such  a  form  that  it 
can  be  accepted  by  the  rendition  of  the  performance  that 
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is  requested  in  exchange,  without  any  express  return 

promise,  the  offeror  is  bound  by  a  contract  just  as  soon 

•« 

as  the  offeree  has  rendered  a  substantial  part  of  that 
requested  performance.®1  This  rule  was  stated  in 
the  leading  small  purchase  case  of  Klass  Engineering, 
Inc. ,92  as  follows: 

.  . .  the  offeror  may  be  bound  without  his 
knowledge  and  before  the  requested  per¬ 
formance  has  been  completely  rendered.  The 
offeror  is  bound  by  contract  and  his  offer 
becomes  irrevocable  'just  as  soon  as  the 
offeree  has  tendered  the  requested  per¬ 
formance  or  has  actually  rendered  a  part 
of  it.'  1  Corbin  on  Contracts,  S  49  (re¬ 
ferring  to  Restatement.  Contracts,  S  45). 

Application  of  the  above  rule  to  small  purchase 
contracting  provides  no  guidance  to  a  potential 
supplier  unless  it  can  be  determined  what  act(s)  are 
sufficient  to  constitute  "performance".  There  is  some 
regulatory  guidance  in  this  area.  Specifically,  FPR  § 

1— 16.201— 4(b)  and  (c)  refers  to  "substantial  perform¬ 
ance"  and  DAR  S  3-608.5  speaks  in  terms  of  "initiation 
of  performance".  The  terms,  however,  seem  to  be  used 
interchangeably  in  Board  decisions. ®3  The  decisions 
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have  held  that  the  placing  of  orders  with  manufacturers 
or  vendors  is  sufficient5**  while  obtaining  quota- 
tions  from  suppliers  is  not.®5  The  cases  have  used 
the  phrase  "substantial  performance"  as  a  term  of  art, 
the  parameters  of  which  will  have  to  be  decided  on  a 
case-by-case  basis. 

Rights/Obligations  of  the  Parties 

In  distinguishing  between  a  unilateral  contract  and 
a  bilateral  contract,  at  the  beginning  of  this  chapter, 
it  was  stated  that  in  a  unilateral  contract,  there  is 
only  one  promisor,  and  he  is  the  only  one  under  an 
enforceable  legal  duty. 96  it  was  also  stated  that 
the  other  party  to  the  contract  is  the  one  to  whom  the 
promise  is  made,  and  he  is  the  only  one  who  possesses  an 
enforceable  legal  right.®7  These  historical 
principles  have  been  applied  to  small  purchase 
contracting  as  shown  by  Klass  Engineering,  Inc.,  which 
stated: 

Part  performance  of  a  unilateral  contract  by 
the  offeree,  which  may  be  accomplished 
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without  notice  to  the  offeror,  does  not  bind 
the  offeree  to  complete  performance  but 
binds  the  offeror  to  keep  its  offer  open 
until  the  'time  stated  in  the  offer,  or,  if 
no  time  is  stated  therein,  within  a  reason¬ 
able  time.'  ...  Of  course,  the  offeror's 
liability  under  its  promise  is  conditional 
on  full  consideration  being  given  ... 

Thus,  it  has  been  held  that  a  unilateral  contract 

imposes  no  enforceable  obligation  on  the  offeree  to 

render  the  requested  performance,  and  if  the  offeree 

fails  to  perform  as  requested,  the  offeror  has  no 

recourse  either  to  damages  or  excess  reprocurement 

costs. 99 

Although  the  purchase  orders  issued  in  Klass 
Engineering ,  supra ,  Western , 1  ®®  and  Ordnance1 Q1 
contained  a  Disputes  clause  (issued  on  DD  Forms  1155  and 
1155r),  the  effect  of  the  Disputes  clause  on  the  obli¬ 
gation  of  the  offeree  to  complete  performance  under  a 
unilateral  purchase  order  was  apparently  not  considered. 
The  purchase  order  Disputes  clause  provides  that  the 
contractor  shall  proceed  diligently  with  performance 
pending  final  resolution  of  a  dispute.1®2  As  was 
stated  earlier  in  this  chapter,  the  promisor  is  bound 
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once  the  offeree  has  either  tendered  the  requested  per¬ 
formance  or  rendered  a  substantial  part  of  it.  The  very 
essence,  however,  of  a  unilateral  contract  at  common 
law,  which  has  been  followed  by  Klass  Engineering, 
supra,  is  that  only  the  promisor  is  under  an  enforceable 
legal  duty.  The  interpretation  of  any  clause  in  a  uni¬ 
lateral  purchase  order  so  as  to  obligate  the  offeree  to 
continue  performance  should  require  clear  and  unequiv¬ 
ocal  language  since  the  result  would  be  to  negate  an 
essential  characteristic  of  the  unilateral  contract  at 
common  law  and  to  transform  it  into  a  bilateral  type 
agreement  with  accompanying  mutual  rights  and  mutual 
duties.  The  Disputes  clause,  as  currently  drafted,  does 
not  address  the  responsibility  of  the  offeree  to  proceed 
with  performance  prior  to  a  dispute.  Since  the  require¬ 
ment  for  an  offeree  tr>  perform  in  a  unilateral  contract 
is  in  contravention  of  common  law,  the  Disputes  clause 
should  be  strictly  construed.  Arguably,  therefore,  the 
offeree  in  a  unilateral  contract  should  not  be  prohib¬ 
ited  from  stopping  his  performance  prior  to  the  occur¬ 
rence  of  a  dispute.1^ 
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CHAPTER  3 


CANCELLATION  OF  UNILATERAL  PURCHASE  ORDER 

•* 

In  Chapter  2,  the  basic  concepts  of  formation  of  a 
unilateral  contract,  including  the  basic  rights  and 
obligations  of  the  parties,  were  discussed.  The 
issuance  by  the  Government  of  a  purchase  order  is  in 
reality  the  issuance  of  an  offer  to  enter  into  a 
contract.  In  the  case  of  a  unilateral  purchase  order, 
the  offer  becomes  irrevocable  just  as  soon  as  the 
offeree  (supplier)  has  tendered  the  requested 
performance  or  has  actually  rendered  a  part  of  it.  The 
Government  is  bound  to  keep  the  offer  open  until  the 
time  stated  in  the  offer,  or  if  no  time  is  stated 
therein,  for  a  reasonable  time.  The  issue  to  be 
discussed  in  this  chapter  is  when,  if  ever,  the 
Government  can  cancel  or  revoke  the  unilateral  purchase 
order  (offer)  and  the  procedure  required  for  a  proper 
cancellation. 

Before  discussion  of  the  above  issues,  it  is 
important  to  explain  why  this  chapter  is  entitled 
■Cancellation"  as  opposed  to  "Termination".  Use  of  the 
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word  "termination"  causes  an  individual  accustomed  to 


the  standard  (bilateral)  Government  procurement  contract 

* 

to  envision  either  the  Termination  for  Convenience 
clause  or  the  Termination  for  D.efault  clause.  These 
standard  termination  clauses,  however,  are  seldom 
included  in  a  unilateral  purchase  order.  A  box  in  Block 
16  of  purchase  order  DD  Form  1155  indicates  that  the 
Additional  General  Provisions  of  DD  Form  1155r,  which 
consist  of  Changes,  Termination  for  Default,  Termination 
for  Convenience  and  Assignment  of  Claims  clauses,  apply 
if  that  box  is  checked  and  the  supplier  signs  an 
acceptance.  In  other  words,  the  termination  clauses 
apply  to  a  bilateral  purchase  order  where  the  supplier 
indicates  his  acceptance  in  writing  on  the  DD  Form 
1155r.  The  SF  147,  which  is  only  issued  as  a  unilateral 
purchase  order,  does  not  contain  a  Termination  for 
Default  or  Termination  for  Convenience  clause.  The  use 
of  the  word  "termination"  when  applied  to  a  unilateral 
purchase  order  appears  to  be  a  misnomer  and  should  more 
properly  be  termed  "cancellation". 


Right  to  Cancel 


The  procurement  regulations  provide  some  guidance 

concerning  the  cancellation  of  a  purchase  order. 

Specifically,  DAR  S  3-608.5  states  as  follows: 

A  purchase  order  which  has  not  been  accepted 
in  writing  by  the  contractor  may  be  withdrawn 
or  canceled  by  the  contracting  officer  any 
time  prior  to  the  supplier's  initiation  of 
performance.  Notice  of  withdrawal  or 
cancellation  should  be  in  writing  and  should 
request  the  contractor's  acknowledgement 
thereof.  If  the  contractor  has  begun 
performance  on  such  purchase  order,  however, 
or  if  the  contractor  has  accepted  the 
purchase  order  in  writing  other  than  by 
signature  on  the  DD  Form  1155r  or  on  a 
subsequently  issued  Standard  Form  30,  and  it 
later  becomes  necessary  to  terminate  the 
purchase  order,  the  contractor  should  be 
asked  to  agree  to  cancellation  of  the  order 
without  cost  or  liability  to  either  party. 

If  he  agrees,  the  cancellation  shall  be 
effected  by  use  of  Standard  Form  30, 
incorporating  the  Additional  General 
Provisions  (DD  Form  1155r),  signed  by  the 
contracting  officer  and  the  contractor.  If 
the  contractor  does  not  agree  to  a  no-cost 
settlement,  the  case  will  be  referred  to  the 
legal  office  serving  the  installation  and 
action  will  be  withheld  pending  receipt  of 
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advice  from  that  office.  Termination  of  a 
purchase  order  which  the  contractor  has 
accepted  in  writing  by  means  of  the 
Contractor  Acceptance  on  DD  Form  1155r,  or 
a  subsequently  issued  Standard  Form  30  will 
be  processed  in  accordance  with  the  guid¬ 
ance  set  forth  in  Section  VIII  of  this 
Regulation. 

DAR  S  3-608.5  basically  deals  with  the  "termination"  of 
purchase  orders  which  have  ripened  into  either  binding 
unilateral  contracts  by  the  beginning  of  performance 
thereon  or  binding  bilateral  contracts  formed  by  the 
execution  of  the  acceptance.  It  prescribes  procedures 
to  be  followed  when  it  becomes  necessary  to  "terminate" 
the  purchase  order  during  the  period  that  the  contract 
remains  binding.  It  should  be  noted,  however,  that  S 
3-608.5  leaves  a  gap  regarding  the  "termination"  of  a 
unilateral  contract  when  the  contractor  does  not  agree 
to  a  no-cost  settlement,  by  stating  only  that  the  case 
will  be.  referred  to  the  legal  office. 

The  Federal  Procurement  Regulation  has  a  much  more 
abbreviated  cancellation  provision  which  states:  ^4 
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...  the  Government  may,  at  any  time  before 
acceptance  occurs,  withdraw,  amend,  or 
cancel  its  offer,  and  thereby  minimize 
disputes  and  admni- .rative  costs  ...  Since 
substantial  performance  by  the  supplier  may 
constitute  an  acceptance  of  the  purchase 
order,  a  notice  of  its  cancellation  should 
not  be  issued  on  the  assumption  that  the 
Government  is  not  liable... 

The  basic  issue  left  unanswered  by  the  above  regulations 
is  when  is  it  permissable  for  the  Government  to  uni¬ 
laterally  cancel  a  unilateral  purchase  order  after  it 
has  become  binding  on  the  Government  due  to  the 
offeree's  initiation  of  performance. 

Even  though  the  Government  is  bound  by  the 
offeree's  initiation  of  performance,  the  Government's 
liability  is  conditional  on  full  consideration  being 
given,  and  if  the  offeree  does  not  tender  the  complete 
performance  requested  in  accordance  with  the  terms  of 
the  offer,  the  offer  expires  and  the  unilateral  contract 
may  be  cancelled. 106  In  the  leading  case  of  Klass 
Engineering,  Inc.,  the  Board  stated  the  followings106 

The  purchase  order  was  merely  an  offer  for  a 
unilateral  contract.  However,  the  offer  became 
irrevocable,  and  respondent  became  bound  by  a 
unilateral  contract,  on  26  April  1976  when 
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appellant  entered  into  orders  with  other 
vendors  to  manufacture  the  housings.  Re¬ 
spondent  was  thus  precluded  from  revoking 
its  offer  before  22  September  1976,  the 
date  specified  for  delivery  ... 

When  appellant  failed  to  tender  the 
housings  on  22  September  1976  the  irrevoc¬ 
ability  of  respondent's  offer  lapsed  and  the 
purchase  order  could  be  summarily  cancelled 
or  terminated. 

It  is  clear  that  failure  to  tender  complete  per¬ 
formance  by  the  required  date  will  permit  cancellation/ 
revocation  of  the  unilateral  purchase  order  (offer). 
Klass  Engineering,  supra,  went  one  step  beyond  the  per¬ 
formance  date.  In  that  case,  the  Government  did  not 
cancel  the  purchase  order  when  the  right  to  do  so  arose. 
The  Board  held  that  a  6  October  1976  form  letter,  in¬ 
quiring  into  the  status  of  the  deliveries,  revived  the 
offer  for  a  reasonable  time,  and  in  a  15  February  1977 
telephone  conversation  with  appellant,  the  Government 
further  extended  the  life  of  the  purchase  order  by 
encouraging  continued  performance  and  suggesting 
corrective  measures.  In  addition,  the  Government's  22 
February  1977  letter  further  extended  the  irrevocability 
of  the  purchase  order  for  a  reasonable  time  beyond 
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15  March  1977,  the  date  when  the  letter  was  hand- 
delivered  to  the  appellant.  The  Board  then  concluded 
that  such  "reasonable  time"  had  not  elapsed  by  8  April 
1977,  when  the  contracting  officer  declared  the  purchase 
order  "withdrawn".  Other  recent  cases  dealing  with 
required  performance  dates  under  purchase  orders  have 
held  that  the  Government's  prior  course  of  conduct 
caused  a  revival  of  the  lapsed  purchase  order,107 
the  Government  agreed  by  acquiescence  to  a  proposed  new 
schedule,108  and  that  delay  due  to  a  supplier's 
strike  extended  the  contract  completion  date  for  a 
reasonable  time  after  the  strike  ended.109 

Cancellation  Procedures? 

During  its  first  consideration  of  Klass 
Engineering,  supra,  the  Board  stated  that  once  the 
irrevocability  of  the  Government's  offer  lapsed,  the 
purchase  order  could  be  summarily  canceled  or  termi¬ 
nated.  Upon  reconsideration  of  the  case,  the  Govern¬ 
ment  questioned  the  statement  as  implying  a  need  for 
positive  action  on  the  part  of  the  Government,  as 
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offeror,  to  terminate  the  offer.  The  Board  clarified 

the  statement  as  follows: 

Therefore,  once  the  offer  has  lapsed  the 
offeror-promisor  may  formally  notify  the 
offeree-promisee  of  the  cancellation  or 
revocation  of  the  offer  but  is  under 

no  duty  to  do  so.  The  offeror  need  take 
no  action  whatsoever  once  the  offer  has 
lapsed. . . 

In  the  recent  case  of  Eastern  Salvage  Associates, 
Inc. , m  the  Government  issued  a  final  decision 
terminating  the  contract  for  default  after  failure  to 
meet  the  scheduled  completion  date.  After  finding  there 
was  no  default  clause  in  the  purchase  order,  the  Board 
held  the  default  termination  was  a  misnomer  and  the 
action  was  legally  a  withdrawal  of  the  purchase  order 
after  failure  of  the  appellant  to  perform  it.  In  the 
concurring  opinion,  however.  Administrative  Judge 
McKnew,  after  stating  the  Government's  promise  lapsed  by 
its  own  terms  and  that  no  withdrawal  was  needed,  con¬ 
cluded  the  contracting  officer's  final  decision  was  a 
nullity,  for  the  right  to  proceed  had  already  expired. 
The  majority  opinion  chose  to  treat  an  unauthorized 
default  termination  as  a  withdrawal  of  the  purchase 
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order  while  the  concurring  opinion,  seeing  no  need  for  a 
withdrawal  of  said  order,  chose  to  render  the  action  a 
nullity.  The  legal  significance  between  the  two 
conclusions  appears  to  be  minimal,  and  both  results  can 
be  reasonably  supported  by  the  facts.  It  is  also  noted 
that  Eastern  held  a  show-cause  letter  was  not 
required.  ^2 


Improper  Cancellation 

When  it  is  determined  that  the  Government  has 
improperly  cancelled  a  unilateral  purchase  order,  the 
offeree's  attention  will  turn  to  the  question  of 
Government  liability  for  said  wrongful  cancellation. 
Before  automatically  looking  to  the  Termination  for 
Convenience  clause  for  a  solution,  it  should  be 
remembered  from  the  beginning  of  this  chapter  that  the 
termination  clauses  are  seldom,  if  ever,  included  in 
unilateral  purchase  orders. 

The  absence  of  the  Termination  for  Convenience 
clause,  however,  did  not  prove  to  be  an  obstacle  to  the 
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Board  in  ITT  Defense  Communications  Division  Defense- 


Space  Group  which  stated:11-* 

< 

...  ASPR  3-608.5  contemplates  that  when  the 
contractor  will  not  accept  a  no-cost 
settlement  of  a  cancelled  purchase  order  and 
a  legal  determination  is  made  that  a  binding 
contract  exists,  the  contracting  officer 
will  be  advised  that  ASPR  8-201  authorizes 
and  requires  that  the  procedures  applicable 
to  a  termination  for  convenience  be 
utilized.  [9]  The  Supreme  Court  and  the 
Comptroller  General  have  long  held  that  a 
contracting  officer  has  authority  to  enter 
into  a  settlement  agreement  for  a  contract 
that  was  in  fact  terminated  for  the 
convenience  of  the  Government  even  though 
the  contract  did  not  originally  provide  for 
such  termination.  44  Comp.  Gen.  466,  468 
(1965);  United  States  v.  Corliss  Steam 
Engine  Company,  91  U.S.  397,  398  (1875). 

ITT  found  that  the  improper  cancellation  of  the  purchase 

order  resulted  from  the  Government  no  longer  needing  the 

supplies.  Thus,  it  was  held  that  the  contract  was  in 

fact  terminated  for  the  convenience  of  the  Government. 

The  ITT  case  has  been  followed  in  later  decisions  which 

have  held  the  contracting  officer  is  authorized  to  enter 

into  a  termination  settlement  agreement  even  though  the 
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FOOTNOTES 


CHAPTER  THREE 


104.  FPR  $  1-16. 201 -4(c). 

105.  Klass  Engineering,  Inc.,  ASBCA  22052,  78-2  BCA  f 
13,236  (1978),  aff 'd,  78-2  BCA  1  13,463  (1978); 
P.E.C.  Corporation,  ASBCA  13709,  69-1  BCA  t  7559 
(1969);  Cf .  Waterman  Instrument  Corporation,  ASBCA 
11392,  66-2  BCA  f  5783  (1966)  (suggesting  that 
actions  by  offeree  had  manifested  sufficient 
assent  to  constitute  acceptance  and  to  form  a 
bilateral  contract). 

106.  Supra  note  105,  at  64,718. 

107.  Buffalo  Forge  Company,  ASBCA  22887,  78-2  BCA  1 
13,491  (1978). 

108.  Eastern  Salvage  Associates.  Inc.,  ENGBCA  4046, 

80-1  BCA  1  14,216  (1979). 

109.  Michigan  Hardware  Company.  ASBCA  24419,  80-2  BCA  f 
14,670  (1980). 
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110.  Klass  Engineering,  Inc.  .  ASBCA  22052,  78-2  BCA  1 
13,463  at  65,792  (1978).  See  Western 
Manufacturing  Company,  Inc.,  AfiBCA  25089,  81-1  BCA 
1  15,024  (1981);  Bart  Manufacturing  Corporation, 
ASBCA  13029,  68-2  BCA  1  7249  (1968). 

111.  Supra  note  108. 

112.  Accord,  P.E.C.  Corporation,  ASBCA  13630,  69-1  BCA 
f  7621  (1969). 

113.  ASBCA  13420,  69-1  BCA  1  7548  at  34,955  (1969). 

114.  Michigan  Hardware  Company,  ASBCA  24419,  80-2  BCA  f 
14,670  (1980);  Klass  Engineering,  Inc.,  ASBCA 
22052,  78-2  BCA  %  13,236  (1978),  aff 'd,  78-2  BCA  1 
13,463  (1978). 
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CHAPTER  4 


DISPUTES 


Disputes  under  the  standard  (bilateral)  Government 
contract  usually  involve  contractors'  claims  for  relief 
under  one  of  the  typical  remedy-granting  clauses,  e.g. , 
Changes,  Suspension  of  Work,  Stop  Work  Order,  Differing 
Site  Conditions,  and  Excusable  Delays.115  Collect¬ 
ively,  these  clauses  provide  remedies  for  virtually  all 
compensable  injuries.  A  contractor  engaged  in  perform¬ 
ance  under  a  purchase  order,  which  is  normally  uni¬ 
lateral  in  nature,  will  rarely  have  any  of  the  typical 
remedy-granting  clauses  included  in  said  purchase  order 
by  the  Government.  This  has  caused  Boards  in  the  past 
to  deny  relief  in  cases  where  the  appropriate  remedy¬ 
granting  clause  had  not  been  included  in  the  purchase 
order.115  This  limitation  on  the  Board's 
jurisdiction,  which  was  adopted  by  the  U.S.  Supreme 
Court, 11 ?  has  now  been  overturned  by  the  Contract 
Disputes  Act  of  1978,  ^8  which  broadened  the  scope 
of  the  disputes  process  to  all  claims  "relating  to  a 
contract."1 19 
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Contractors  have  also,  in  the  past,  been  denied 


relief  based  on  the  absence  of  a  Disputes  clause  in  the 

«• 

purchase  order.1 20  The  Contract  Disputes  Act  of 
1978,  hereinafter  referred  to  as  the  Act,  has  overturned 
this  jurisdictional  limitation.  Specifically,  Section  3 
of  the  Act  provides  that  the  Act  is  applicable  to  con¬ 
tracts  for  procurements  falling  within  Paragraph  (a) 
whether  or  not  implemented  by  contract  clause.1 21 

The  purpose  of  this  chapter  is  to  identify  the 
clauses  which  are  applicable  to  small  purchase  con¬ 
tracting  and  to  set  forth  the  disputes  procedure  avail¬ 
able  to  the  contractor.  An  attempt  will  also  be  made  to 
provide  guidance  to  the  contractor  who  has  a  compensable 
injury  but  no  appropriate  remedy-granting  clause  with 
which  to  pursue  recovery. 

Applicable  Clauses 

The  clauses  which  are  applicable  to  small  dollar 
contracts  depend  not  only  on  the  nature  of  the  item 
purchased,  e.g.  supplies  or  construction,  but  also  on 
the  form  which  is  used.  For  the  sake  of  convenience, 
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the  discussion  below  is  broken  down  into  purchases  for 


supplies  or  services  issued  on  DD  Form  1155,  SF  147,  and 

4 

SF  44,  and  purchases  for  construction  issued  on  SF  19 
and  DD  Form  1155.  In  addition,  the  effect  of  the 
absence  of  remedy-granting  clauses  on  the  contractor's 
ability  to  recover  under  the  Act  will  be  discussed 
below. 

DD  Form  1155  (Supplies  or  Services) 

The  General  Provisions  which  are  applicable  to  a 
small  dollar  purchase  issued  on  DD  Form  1155  are  con¬ 
tained  on  DD  Form  1155r.122  The  following  sixteen 
clauses  are  currently  listed  as  General  Provisions  on  DD 
Form  1155r:  (1)  Inspection  and  Acceptance  (2)  Variation 

in  Quantity  (3)  Payments  (4)  Discounts  (5)  Disputes12^ 

(6)  Foreign  Supplies  (7)  Convict  Labor  (8)  Officials 
Not  to  Benefit  (9)  Covenant  Against  Contingent  Fees  (10) 
Gratuities  (11)  Renegotiation  (12)  Condition  for  Assign¬ 
ment  (13)  Commercial  Warranty  (optional)  (14)  Priorities, 
Allocations,  and  Allotments  (15)  Fast  Payment  Proce¬ 
dure12*  (optional)  and  (16)  Service  Contract  Act  of 
1965. 
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It  should  be  readily  apparent  from  the  above  list 

that  the  common  remedy-granting  clauses  mentioned  at  the 

■* 

beginning  of  this  chapter  are  conspicuously  absent.  The 
General  Provisions  are  applicable  to  all  purchase 
orders,  whether  unilateral  or  bilateral.  If,  however, 
it  is  desired  to  consummate  a  binding  (bilateral) 
agreement  before  the  contractor  undertakes  performance 
or  if  SF  30  (Amendment  of  Solicitation/Modification  of 
Contract)  is  used  to  modify  the  purchase  order,  the 
Additional  General  Provisions  will  be  incorporated  into 
the  agreement. ^ 25  These  provisions  consist  of 
Changes  (Clause  17),  Termination  for  Default  (Clause 
18),  Termination  for  Convenience  (Clause  19),  and 
Assignment  of  Claims  (Clause  20).  For  additional 
guidance  concerning  required  clauses,  see  DAR  § 

3-608. 2(b) ( 1 ) . 

The  neophyte  to  small  purchases  contracting  should 
be  careful  to  read  the  provisions  on  the  DD  Form  1155r 
rather  than  assume  he  knows  their  content  because  he 
will  quickly  learn  that  the  provisions  are,  in  general, 
condensed  versions  of  the  clauses  incorporated  into 
standard  (bilateral)  Government  contracts.  Thus,  when  a 
question  concerning  the  rights  and  obligations  of  the 
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parties  arises,  it  may  not  be  clearly  answered  by  the 

applicable  provision  on  DD  Form  1155r.^26 

* 

SF  147  (Supplies  or  Services) 

The  terms  and  conditions  applicable  to  the  SF  147 
are  contained  on  Page  2  of  the  form  and  currently  con¬ 
sist  of  the  following  nine  clauses:  (1)  Inspection  and 
Acceptance  (2)  Variation  in  Quantity  (3)  Discounts  (4) 
Disputes1^  (5)  Foreign  Supplies  (6)  Convict  Labor 
(7)  Officials  Not  to  Benefit  (8)  Covenant  Against  Con¬ 
tingent  Fees  (9)  Federal,  State  and  Local  Taxes.  The 
items  that  are  covered  by  both  the  DD  Form  1155r  and  SF 
147  are  similar  in  wording.  The  FPR  provides  for 
additional  terms  and  conditions  which  are  consistent 
with  those  printed  on  the  form  to  be  added  by  agencies, 
piovided  they  are  designated  as  agency  terms  and  con¬ 
ditions.1^®  For  additional  guidance  concerning 
required  clauses,  see  FPR  S  1-3.605-2(b) . 

Unlike  the  DD  Form  1155r,  the  SF  147  does  not  con¬ 
tain  additional  provisions  which  may  be  incorporated 
into  the  purchase  order  for  the  benefit  of  the  parties. 
Thus,  the  presence  of  such  remedy-granting  clauses  as 
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the  Changes  clause  will  be  virtually  nonexistent  in 

purchase  orders  issued  by  the  civilian  agencies. 

* 

SF  44  (Supplies  or  Services) 

This  form  is  a  pocket-sized  purchase  order  designed 
primarily  for  over-the-counter  purchases.  (See  Chapter 
1)  There  are  no  written  terms  and  conditions  included 
on  the  form.  Since  there  is  essentially  a  simultaneous 
placing  of  the  order  and  delivery  of  the  items  ordered, 
they  are  not  considered  necessary. 

SF  19  and  DP  Form  1155  (Construction) 

A  small  purchases  construction  contract  may  be 
issued  on  either  SF  19  or  DD  Form  11 55. 129  Accom¬ 
panying  the  SF  19  (Invitation,  Bid,  and  Award)  is  SF 
19-A  (Labor  Standards  Provision)  and  SF  19-B  (Represen¬ 
tations  and  Certifications).  Included  in  the  General 
Provisions,  which  are  located  on  the  reverse  of  SF  19, 
are  the  following  clauses:  (1)  Changes  and  Changed 
Conditions  (2)  Termination  for  Default-Damages  for 
Delay-Time  Extensions  (3)  Responsibility  of  Contractor 
(4)  Material  and  Workmanship  and  (5)  Payments  to 
Contractor.  These  SF  19  clauses  are  also  incorporated 
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into  the  DD  Form  1155r.13°  [Note:  There  is  no 
Termination  for  Convenience  clause.] 

The  above  clauses  provide  not  only  for  an  excusable 
delay  provision  but  they  also  provide  relief  from 
change  orders  and  differing  site  conditions.  They 
should  compensate  the  contractor  for  most  of  the  claims 
that  can  arise  in  a  construction  contract  environment. 
Recovery  Sans  Remedy-Granting  Clause 

Most  small  purchases  are  issued  as  unilateral 
purchase  orders.  In  the  absence  of  a  bilateral  type 
agreement,  the  small  purchases  contractor  will  rarely 
have  the  standard  remedy-granting  clauses  set  forth  in 
the  contract  document.  There  is  little  the  contractor 
can  do  to  avoid  this  predicament  since  the  purchase 
order  forms  are  drafted  unilaterally  by  the  Government 
and  presented  to  the  prospective  contractor  on  a  take- 
it-or-leave-it  basis. 

In  the  past,  the  Boards'  jurisdiction  was  limited 
to  "disputes  arising  under  the  contract",  which  meant 
relief  would  be  denied  in  the  absence  of  an  appropriate 
remedy-g ranting  clause. 131  The  Act  has  now  broad¬ 
ened  the  scope  of  the  disputes  process  to  all  claims 
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"relating  to  a  contract"  and  has  thereby  enlarged  the 

potential  for  contractor  recovery  from  a  Board. 132 

* 

In  order  for  the  contractor  to  recover  in  the 
absence  of  an  express  contractual  provision,  the  applic¬ 
able  law  must  be  determined.  The  complicated  question 
of  what  law  should  be  applied  to  Government  contracts 
has  plagued  the  Boards  and  Courts  for  some  time. 133 
In  one  recent  case,  the  Uniform  Commercial  Code  (UCC), 
which  does  not  recognize  unilateral  contracts,  1 34 
was  used  to  settle  a  dispute  concerning  the  right  of 
rejection  after  acceptance  which  was  not  addressed  by 
the  Inspection  and  Acceptance  clause  on  the  DD  Form 
1155r.135  This  decision  is  similar  to  the  instances 
where  the  Boards  have  cited  the  UCC  in  cases  involving 
warranties. 1 36 

Perhaps  a  glimpse  of  the  path  the  Boards  will 
follow  in  the  future  concerning  requests  for  relief  in 
the  absence  of  remedy-granting  clauses  is  best  illus¬ 
trated  by  the  recent  case  of  Michigan  Hardware 
Company, 1 37  which  was  decided  under  the  Act.  In 
Michigan  the  Government  terminated  the  unilateral 
purchase  order  (DD  Form  1155)  for  "breach  of  contract" 
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due  to  the  failure  to  complete  performance  by  the 
required  date.  The  Board  noted  that  the  contract  did 
not  contain  either  the  Termination  for  Default  or  the 
Termination  for  Convenience  clauses  and  then  stated  the 
Board  must  consider  whether  the  strike  which  delayed 
delivery  constituted  excusable  delay  under  "general 
contract  law".  The  Board  went  on  to  state  that  had  the 
usual  DAR  default  clause  been  present,  it  would  have 
constituted  excusable  delay.  Based  on  a  unique  factual 
situation,  i.e.,  bearing  obtainable  from  only  one  manu¬ 
facturer,  it  was  concluded  that  the  delay  due  to  the 
supplier's  strike  extended  the  contract  completion  date 
for  a  reasonable  time  after  the  impediment  of  the  strike 
was  removed. 

It  is  noteworthy  that  in  Michigan  the  Board,  in 
applying  its  "general  contract  law",  referenced  the 
"usual  DAR  default  clause"  after  the  Board  specifically 
recognized  that  by  not  checking  the  appropriate  box  on 
the  DD  Form  1155,  the  Government  had  clearly  manifested 
its  intention  that  the  convenience  and  default  clauses 
not  be  included.  Thus,  the  Government's  "intention"  may 
be  circumvented  by  the  Board  in  effect  incorporating  the 


Additional  General  Provisions  through  its  "general 
contract  law*  principles  in  appropriate  cases. 

In  future  cases  the  appropriate  remedy  may  not  be 
found  in  the  Additional  General  Provisions  of  DD  Form 
1155r  or  there  may  be  no  additional  provisions  as  is  the 
case  in  the  SF  147.  In  such  an  event,  a  logical  exten¬ 
sion  of  the  Michigan  case  would  be  to  draw  "general  con¬ 
tract  law"  principles  from  the  considerable  precedence 
which  has  resulted  from  the  typical  remedy-granting 
clauses  used  in  standard  (bilateral)  Government  con¬ 
tracts. 

Although  the  Michigan  case  does  not  constitute  a 
sufficient  basis  for  identifying  a  trend  or  formulating 
a  prediction,  it  would  be  reasonable  for  Boards  in 
future  cases  to  rely  on  established  Government  contract 
remedy-granting  doctrines  in  formulating  "general 
contract  law"  and  to  leave  the  UCC  to  its  traditional 
areas,  i.e.  acceptance  and  warranties. 

Disputes  Procedure 

The  small  purchases  disputes  process  is  governed  by 
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the  Contract  Disputes  Act  of  1978,^38  which  was 
effective  1  March  1979.  The  Act  is  applicable  to  said 
purchases  whether  or  not  implemented  by  contract 
clause. ^39  There  are  basically  three  separate 
forums  under  the  Act  from  which  relief  may  be  granted: 
the  agency  (contracting  officer);  the  Boards  of  Contract 
Appeals;  and  the  U.S.  Court  of  Claims.  The  discussion 
below  is  intended  as  a  general  overview  of  the  pro¬ 
cedures  under  the  Act  which  are  applicable  to  small 
purchases.  For  a  more  detailed  analysis  of  the  Act  see 
2  R.  Nash,  Jr.  &  J.  Cibinic,  Jr.,  Federal  Procurement 
Law,  Chapters  30  and  31  (3d  ed.  1980). 

Agency  (Contracting  Officer)  Decision 

If  the  contractor  and  contracting  officer  can 
resolve  their  differences  through  negotiation,  the 
formal  procedures  of  the  Act  can  be  avoided.  If  how¬ 
ever,  a  settlement  cannot  be  reached  by  the  parties, 
the  formal  disputes  process  may  be  initiated  by  the 
contractor  submitting  to  the  contracting  officer  in 
writing  his  "claim"  against  the  Government. 1  *0  Para¬ 
graph  (c)  of  the  Disputes  clause  attempts  to  define 
"claim".141  The  scope  of  the  disputes  process 
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includes  all  claims  "relating  to  contract"  which  would 
include  breach  of  contract  actions. 14^  ^>he  basic 
requirement  for  a  claim  by  the  Government  against  the 
contractor  is  for  said  claim  to  be  reduced  to  a  final 
decision. 143 

The  Act  requires  the  contracting  officer  to  issue  a 
final  decision  on  a  claim  of  $50,000.00  or  less,  which 
would  include  small  purchases,  within  60  days  from 
receipt  of  a  written  request  from  the  contractor  that  a 
decision  be  rendered  within  that  period. 144  Para¬ 
graph  (h)  of  the  Disputes  clause  states  that  pending 
resolution  of  a  claim  the  contractor  shall  proceed 
diligently  with  the  performance  of  the  contract.14^ 

The  contracting  officer's  decision  on  the  claim  shall  be 
final  and  conclusive  unless  an  appeal  to  a  Board  of 
Contract  Appeals  or  suit  in  the  U.S.  Court  of  Claims  is 
timely  commenced  by  the  contractor. 1 46 
Board  of  Contract  Appeals 

Within  90  days  from  the  date  of  receipt  of  a 
contracting  officer's  decision,  the  contractor  may 
appeal  to  an  agency  Board  of  Contract  Appeals.147 


In  pursuing  an  appeal  before  the  Board,  a  contractor 


may  choose  one  of  two  procedures  which  is  available  at 

the  contractor's  sole  election:  (1)  Accelerated 

* 

($50,000.00  or  less)148  (2)  Expedited  ($10,000.00  or 
less).148  The  rules  of  the  Armed  Services  Board  of 
Contract  Appeals  are  used  below  to  illustrate  the  basic 
differences  between  the  two  procedures.150 

Expedited . 1 51  Appeals  under  this  procedure 
shall  be  resolved  whenever  possible  within  120  days 
after  the  Board  receives  written  notice  of  the  con¬ 
tractor's  election  to  use  the  procedure.  Pleadings, 
discovery,  and  other  prehearing  activity  will  be  per¬ 
mitted  to  the  extent  it  is  consistent  with  the  120-day 
limit.  Decisions  will  be  rendered  for  the  Board  by  a 
single  administrative  judge.  The  decision  will  contain 
only  summary  findings  of  fact  and  conclusions.  A 
decision  against  either  party  shall  have  no  value  as 
precedent  and  in  the  absence  of  fraud  shall  be  final  and 
conclusive  and  may  not  be  appealed  or  set  aside. 

Accelerated. 1 5^  Appeals  shall  be  resolved 
whenever  possible  within  180  days  after  the  Board 
receives  written  notice  of  the  contractor's  election  to 
use  the  procedure.  The  parties  are  encouraged  to  waive 


70 


pleadings,  discovery,  and  briefs.  Decisions  will  be 
rendered  for  the  Board  by  a  single  administrative  judge 
with  the  concurrence  of  a  vice  chairman,  or  by  a 
majority  among  these  two  and  the  chairman  in  case  of 
disagreement.  The  decision  will  normally  be  short  and 
contain  only  summary  findings  of  fact  and  conclusions. 

A  decision  will  be  considered  as  precedent  and  may  be 
appealed. 

It  should  be  noted  that  the  contractor  may  elect 
the  Accelerated  procedure  rather  than  the  Expedited 
procedure  for  any  appeal  eligible  for  the  Expedited 
procedure. 1 Before  the  contractor  elects  one  of 
the  procedures,  he  must  consider  the  importance  of  such 
issues  as  discovery  and  right  to  appeal  as  well  as  the 
expense  involved  in  a  more  formal  appeal. 

U.S.  Court  of  Claims 

There  are  two  avenues  of  relief  under  the  Act  which 
involve  the  Claims  Court.  In  lieu  of  filing  an  appeal 
with  the  Board  of  Contract  Appeals,  the  contractor  may 
bring  an  action  directly  on  the  claim  in  the  Court.154 
The  action  must  be  filed  within  12  months  from  the 
date  of  receipt  by  the  contractor  of  the  decision  of  the 
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contracting  officer  and  shall  proceed  de  novo  in 

accordance  with  the  rules  of  the  Court. 155 

* 

The  Court  of  Claims  may  also  be  used  for  appellate 
review  of  a  decision  of  a  Board  of  Contract  Appeals. 

Either  party  may  appeal  the  Board  decision  to  the  Court 
within  120  days  from  receipt  of  the  decision.156  The 
Board's  decision  will  not  be  final  and  conclusive  on  a 
question  of  law,  but  a  decision  on  any  question  of  fact 
is  final  and  conclusive  and  shall  not  be  set  aside 
unless  the  decision  is  fraudulent,  or  arbitrary,  or 
capricious,  or  so  grossly  erroneous  as  to  necessarily 
imply  bad  faith,  or  if  such  decision  is  not  supported  by 
substantial  evidence.157 

The  two  avenues  of  relief  leading  to  the  Court  of 
Claims  may  frequently  be  valuable  to  many  Government  con¬ 
tractors.  To  the  small  purchases  contractor,  however,  the 
length  and  corresponding  expense  involved  in  a  suit  will 
rarely  be  practical. 
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FOOTNOTES 


CHAPTER  FOUR 


115.  Excusable  delay  provisions  are  included  in 
Paragraph  (c)  of  the  Default  clause  in  SF  32  and 
Paragraph  (d)  of  the  Termination  for 
Default-Damages  for  Delay-Time  Extensions  clause 
in  SF  23-A. 

116.  See  Westinghouse  Electric  Corporation,  GSBCA 
5029,  78-2  BCA  1  13,328  (1978);  G.  A.  Karnavas 
Painting  Co.  ,  VACAB  981,  72-1  BCA  1  9384  (1972); 
Associated  Electric  Company,  Inc.,  ASBCA 
12918,  68-2  BCA  1  7224  (1968);  Scientific 
Equipment  Mfg.  Corp. ,  ASBCA  10163,  65-1  BCA  1  4819 
(1965);  World  Electrical  Specialties  Corp.,  ASBCA 
9510,  65-1  BCA  1  4679  (1965). 


117.  United  States  v.  Utah  Construction  and  Mining  Co., 


384  U.S.  394  (1966). 


118.  41  U.S.C.  S  601,  et.  seq. 

119.  41  U.S.C.  §  605(a). 
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120.  See  Bostick-Finch ,  Inc..  GSBCA  4955,  4994,  78-1 

BC A  1  13,105  (1978);  Acme  Litho  Plate  Graining, 

•* 

Inc. ,  ASBCA  2879,  56-2  BCA  1  1091  (1956). 

121.  41  U.S.C.  §  602. 

122.  DD  Form  1155r-1  is  applicable  to  purchases  outside 
the  United  States,  its  possessions  and  Puerto  Rico 
(DAR  s  3-608. 2(b) (2)  ). 

123.  DAR  S  7-103.12  shall  be  included  in  contracts 
subject  to  the  Contract  Disputes  Act  of  1978. 

124.  DAR  S  7-104. 84(a)  has  been  substituted  for 
General  Provision  15  of  DD  Form  1155r  ( supra 
note  41). 

125.  DAR  §  3-608.4. 

126.  See  Peters  Machine  Company,  ASBCA  21857,  79-1  BCA 
f  13,649  (1978)  (Inspection  and  Acceptance). 

127.  Pending  the  publication  of  a  new  edition  of  the 
form,  the  Disputes  clause  in  §  1-7.102-12  shall  be 
substituted  for  the  Disputes  clause  in  Article 

4  ( FPR  S  1-3.605-2(b) (1)). 

128.  FPR  S  1—3. 605— 2(b) (2) . 

129.  DAR  S  16-402.2;  FPR  SS  1-16.402-1,  1-16.402-2. 

See  Appendix  A- 11  for  SF  19. 


74 


r 


130.  DAR  S  16-402. 2(b) (2) . 

131.  Supra  note  116. 

132.  Supra  note  119. 

133.  See  1  R.  Nash,  Jr.  &  J.  Cibinic,  Jr.,  Federal 
Procurement  Law,  ch.  12,  sec.  3  (3d  ed.  1977). 

134.  See  Klass  Engineering,  Inc.,  ASBCA  22052,  78-2  BCA 
K  13,236  (1978). 

135.  Peters  Machine  Company,  ASBCA  21857,  79-1  BCA  1 
13,649  (1978).  For  a  discussion  of  the 
implication  of  this  decision,  see  2  R.  Nash,  Jr. 

&  J.  Cibinic,  Jr.,  Federal  Procurement  Law,  ch. 

23,  sec.  3 , n. 1 1  at  1615  (3d  ed.  1980). 

136.  Supra  note  133. 

137.  ASBCA  24419,  80-2  BCA  \  14,670  (1980). 

138.  Supra  note  118. 

139.  Supra  note  121. 

140.  41  U.S.C.  S  605(a). 

141.  Supra  note  123. 

142.  Supra  note  140. 

143.  Id. 

144.  41  U.S.C.  S  605(c)(1). 

145.  Supra  note  123. 
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6.  41  U.S.C.  S  605(b) 


!  47 . 

41  U.S.C.  S 

606. 

148. 

41  U.S.C.  S 

607(f). 

149. 

41  U.S.C.  S 

608(a). 

150. 

OAR  app.  A. 

151. 

ASBCA  Rules 

12.1,  12. 

L52. 

ASBCA  Rules 

12.1,  12. 

L53 . 

ASBCA  Rule 

12.1(a). 

L54. 

41  U.S.C.  S 

609(a)(1) 

155. 

41  U.S.C.  S 

609(a) (3) 

156. 

41  U.S.C.  S 

607(g). 

57.  41  U.S.C.  S  609(b) 


CONCLUSION 


The  small  purchase  procedures  have  been  designed 
to  cut  through  the  "red  tape"  associated  with  the 
typical  Government  acquisition.  The  relative 
simplicity  of  these  procedures  coupled  with  the  fact 
the  contractor  has  less  at  stake  in  a  small  dollar 
contract  have  served  to  entice  the  contractor  to  be 
less  careful  in  his  transactions  with  the  Government. 

But  "simplicity"  does  not  equate  to  "security"  for  the 
contractor. 

The  more  important  concept  for  the  contractor  to 
keep  in  mind  when  dealing  with  a  small  purchase  is  that 
it  is  probably  a  unilateral  contract  with  all  the 
pitfalls  that  were  discussed  in  the  previous  chapters. 

In  addition,  the  contractor  must  realize  that,  at  best, 
the  General  Provisions  applicable  to  the  small  purchase 
contract  will  be  simplified  versions  of  the  clauses 
applicable  to  the  standard  Government  procurement 
contracts.  Further,  the  desired  remedy-granting  clauses 


may  be  nonexistent. 


Much  of  the  uncertainty  in  the  small  purchases 
process  has  been  perpetuated  by  the  fact  it  was  not 
cost  effective  to  pursue  a  dispute  beyond  the  con¬ 
tracting  officer  decision.  The  recent  increase  in  the 
statutory  limit  to  $25,000.00  will  undoubtedly  mean 
the  Boards  and  Court  of  Claims  will  become  more  active 
in  providing  the  needed  guidance  in  this  area.  But  as 
it  currently  stands,  the  supplier  should  realize  that 
although  the  dollar  value  may  be  smaller,  his  actual 
business  risk  may  be  greater  under  the  small  purchase 
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OR  DC*  NlfMttR 


M  ,  I  Tbto  delivery  oflMr  to  euHect  »o  tnetrucitom  contained  oo  tbto  eide  of  fcnn  only  aad  to  leaned  om  anofbrr  GovtnwtM  ageary  v  la  mwMmc*  nift  aad  eubject 

DCUVKffY  i  ^  krmt  condHtora  of  Above  numbered  contract 


§  Reference  your  .  InruMb  Me  foUuntof  eAtomi  ipIKil  baato.  MctodLag.  tor  U  S  purchMee. 

PURCMAM  — 

General  Provtolom  of  Pure  Kmc  Order  on  DD  Form  11  Me  fEXCEFT  CLAUSE  NO  13  AFFLIKM  ONLY  IF  THIS  BOX  K  CHECKED  AND  NO  IS  IF  THIS  BOX  (_J 

IS  CHECKED!,  epectal  provtoione  ;  and  delivery  aa  laMcated.  Hue  puckaM  i»  negotiated  under  authority  of 

10  use  3 304 (•  MS)  or  a*  eperifled  tot  tbe  arbeduie  d  within  the  U  S..  to  poaaeaaloae  or  Puerto  Rico,  *  other* toe,  under  2304<a  *«>. 
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1 7 .  ACCOUNTING  and  APPROPRIATION  OAT  A/ local  usi 


21- 

22. 

23. 

UNIT 

UNIT  PRtCf 

AMOUNT 

DD.?SrM155  psivioui  coiTfON  is  otioLiri.  CONTRACTOR  MUST  SUBMIT  FOUR  COPIES  OF  INVOICE 


TH«  PAAAQRAPH  APFUt*  ONLY  TO  QUOTATIONS  SUBMITTED. 

Supphev  it  of  don-tic  oegm  unku  otherwise  indict'ed  by  quotes  The  Goveromeni  mrva  the  right  to 
c«nwde»  quotations  or  modification*  thereof  received  tfttt  the  4a it  indicated  should  such  action  he  in  (he 
tfMrreu  of  (he  Government  Tta  u  a  request  for  iofonnanon  «nd  quouuom  femM  an  mi  effen.  When 
quoting-  compile  Mocks  11, 1).  22.  2).  23  If  you  art  unable  io  quote,  please  advise  Thu  request  docs  not 
commit  the  Government  to  pay  an>  cost  incurred  in  preparation  or  the  submtaion  of  the  quotation  or  to 
procure  or  contract  for  supptat  or  services 

GENERAL  PROVISIONS 

t.  INSPECTION  AND  ACCEPTANCE- In ipacuon  and  acceptance  will  be  at  dmunauon,  unless 
oSwrwihc  pmvsM  Until  deliver)  end  acceptance,  and  after  any  redactions,  risk  of  loss  wttl  be  on  the 
Contractor  unku  loo  result*  from  negligence  of  the  U tided  Slates  Govemmcni  Notwithstanding  the 
requirements  for  any  Oovertenent  inspection  and  test  contained  in  specifications  applicable  to  this  contract, 
eocept  where  specialized  epauom  or  tests  arc  specified  for  perrormanor  solely  by  the  Government,  the 
Contractor  shall  perform  or  have  performed  the  inspections  and  tests  required  to  substantiate  that  the 
Mtppbe>  and  services  provided  under  the  contract  conform  to  the  drawings,  specifications  and  contract 
iqpiwRWHt  tiered  herein,  including  if  applicable  the  technical  requirements  for  the  manufactures'  port 
number*  specified  herein 

1.  VARIATION  IN  QUANTITY  *-  No  variation  m  the  Quantity  of  any  atm  catted  for  by  tha  contract  qrflf 
he  accepted  unless  such  variation  has  been  caused  by  conditions  of  loading,  shipping,  or  packing,  or 
alowaaoM  bi  manutaaunng  processes,  and  then  only  to  the  extent,  if  any'  sped  fled  eNewhere  in  (ha 
contract 

1.  PAYMENTS  —  Invokes  shaB  be  submitted  in  quadmpheate  /one  copy  she dr  be  marked  "OnfmaTV 
unless  otherwise  specified,  and  shall  contain  the  foftoaring  htlermeoon:  Contract  or  Order  auasber.  Item 
aamber.  contract  description  of  supplies  or  services,  sices,  quantities,  unit  priors  and  extended  totals.  Bill  of 
Nhag  number  and  weight  of  shipment  will  be  shown  for  shipments  on  Government  Bills  of  Lading.  Unless 
ogherwtxe  epucifted,  payment  will  be  made  on  partial  deliveries  accepted  by  the  Government  when  the 
amount  due  on  such  deliveries  so  warrants 

4.  DBCOUNTt  —  in  connection  with  any  discount  offered,  time  will  be  computed  from  date  of  deb  very 
oPrhrwppNet  to  carrier  wficn  acceptance  is  at  the  fxam  of  ongm,  or  front  dote  of  dettvtry  at  deemaikm  or 
pon  of  embarkation  when  delivery  and  acceptance  are  at  either  of  these  points,  or  from  the  date  the  correct 
invoice  or  voucher  is  received  in  the  office  specified  by  the  Government,  if  the  latter  is  laieT  than  date  of 
delivery  Payment  is  deemed  to  be  made  for  the  purpose  of  earning  the  discount  on  the  date  of  mailing  of 
the  Government  check 

§.  DMPUTCB-(a)  Except  as  otherwise  provided  in  this  contract,  any  dupute  concerning  a  question  of 
fact  arising  under  this  contract  which  a  not  disposed  of  by  agreement  shall  be  decided  by  the  Contract  it* 
Officer,  who  shall  mail  or  otherwise  furnish  a  copy  i hereof  to  the  Contractor.  This  decision  shall  be  final 
aud  com  hum  urtksa,  within  JO  days  from  the  date  of  receipt  of  such  copy,  the  Contractor  tn alb  or  - 
otherwise  furnishes  to  the  Contracting  Officer  a  written  appeal  addaessed  to  the  Secretary  The  daemon  of 
the  Secretary  or  his  duly  aui homed  representative  for  the  determination  of  such  appeals  shall  be  final  and 
oanduuvc  unless  determined  by  a  court  of  competent  jurisdiction  to  have  been  fraudulent,  or  capricious,  or 
arbitrary,  cm  so  grossly  erroneous  as  necessarily  to  apply  had  faith,  or  not  supported  by  substantial 
evidence  The  Contractor  shall  be  afforded  an  opportunity  to  be  heard  and  to  offer  evidencr  in  support  of 
hb  appeal.  Pending  final  decision  of  a  dispute  hereunder,  the  Cam  fact  cm  shall  proceed  dthgtndy  with  the 
performance  of  the  contract  and  in  accordance  with  the  Contracting  Officer's  decision  (b)  This  "Disputes” 
clause  does  not  preclude  consideration  of  law  questions  in  connection  with  decisions  provided  for  in  (el 
above,  provided,  that  nothing  in  this  contract  shall  be  construed  as  making  final  the  decision  of  any 
administrative  official,  representative,  or  board  on  a  question  of  law 

A.  FOREIGN  SUPPLIES'-  Thu  contract  is  subject  to  the  Buy  American  Act  (41  L  S.C.  lOodj  as 
implememed  hr  Exenmvr  Order  10382  of  December  p.  1T34.  and  any  restrictions  in  appropriation  am  on  - 
the  procurement  of  foreign  suppbes 

7  CONVICT  LABOR-  In  connection  with  the  performance  of  work  under  this  coniract.  the  Contractor 
agrees  not  to  employ  any  person  undergoing  sentence  of  imprisonment  except  as  provided  by  Public  Law 
89  I  ■"6.  September  JO.  IN5/fiU'5  C  4082tc*2n  and  Executive  Ordet  J 1 7? 5.  December  29.  1973 
A  OFFICIALS  NOT  TO  BENEFTT  -  No  member  of  or  Delegate  to  Congress  or  residem  comirmstoner . 
shall  be  admitted  to  any  share  or  pan  of  this  contract,  or  ro  any  benefit  mat  may  arise  therefrom,  but  this 
provision  shell  no<  be  construed  to  extend  to  this  contract  if  made  with  a  corporation  for  its  general  benefit. 

A  CONVCNANT  A  GAIN  IT  CONTINGENT  FEES  -  The  C ontractor  warrant*  that  no  person  or  selling 
agency  has  been  employed  or  retained  to  solicit  or  secure  this  contract  upon  an  agreement  pr  understanding 
for  a  commission,  percentage.  brokerage,  or  contingent  fee.  excepting  boo  a  fide  employees  or  bona  fide 
cetablivhed  commercial  or  Kilifig  agencies  maintained  by  the  Contractor  for  the  purpose  of  securing 
btmness  For  breach  or  violation  or  tho  warranty  the  Government  shall  have  the  right  to  annul  iho  contract 
without  liability  or  in  its  discretion  to  deduct  from  the  contract  price  or  consideration  or  otherwise  recover, 
the  fun  amount  of  such  commotion,  percentage,  brokerage  or  contingent  fee. 

18  GRATUITIES -(a)  The  Government  may.  by  written  nonce  to  the  Contractor  termmair  the  right  of 
the  Contractor  to  proceed  under  this  contract  if  it  is  found  after  notice  and  hearing,  by  the  Secretary  or  his 
dub  authorized  representative,  that  gratuities  /in  the  form  of  entertamment,  gtfn  or  otherwise;  were 
offered  or  given  by  the  Contractor,  or  any  a  gem  or  representative  of  the  Contractor,  to  any  officer  or 
employer  of  the  Government  with  a  view  toward  secunag  a  contract  or  securing  favorable  treatment  with 
respect  to  rhe  awarding  or  amending,  or  the  making  of  any  determinations  wuh  respect  to  ibe  performing  of 
such  contras,  provided,  thai  the  existence  of  the  facts  upon  which  the  Secretary  o»  hts  dub  authorized 
representative  make  such  findings  shall  be  in  issue  and  may  be  reviewed  in  any  competent  court  (b>  In  the 
event  this  contract  is  terminated  as  provided  in  paragraph  (a)  hereof  the  Government  shall  be  entitled  (i)  to 
pursue  the  same  remedies  agamsi  the  Contractor  as  w  could  pursue  in  ihe  event  of  a  breach  of  the  contract 
by  the  C ontractor  and  fill  a1-  a  penalty  in  addition  to  any  other  damages  to  which  it  may  be  err...  d  by  law  to 
exemplary  damages  in  an  amoum  (os  determined  by  the  Ser trior*  or  ho  duly  authorized  reprewntonet) 
which  shad  be  not  leu  than  three  nor  more  than  ten  umei  the  cods  incurred  by  the  Contractor  in  providing 
any  such  gratuities  io  any  »uch  officer  or  employee  |c)  The  rights  and  remedies  of  the  Government  provided 
ta  tha  clause  shall  not  be  exclusive  and  are  in  addition  tc  any  otha  rights  and  remedies  provided  by  lewr  or 
aodcr  iba  contract. 

fl  RENEGOTIATION  -  Th»  contract,  tad  any  subcontract  hereunder,  is  subject  to  the  ttnugnbanon 
Act  of  1951 .  as  a  mm  dad  (50  O'.S.C.  App*  J2H  et  mot  and  sha0  be  darned  to  contain  al  the  provmom 
required  by  lonea  104  thereof .  and  it  subject  to  any  subsequent  act  of  Congress  pro’taiug  tar  the 
rtwegotiacioa  of  contracts 

ft  00 NO  ITIO N  FOB  AEEMNMENT-Tta  fnechaac  Order  aaap-oos  be  smgaai  pursuam  to  ttya  . 

b  mgnmmt  of  Ctam i  Am  of  1940,  as  a— tded  fJtfC.SC  K5.4IUS.C  I5t.  uafeu  orunol  (be—ppttrr 
tas  bam  raqaesiad  and  has  accepted  thn  order  by  caaceaag  the  Acceptance  Hereon 

CGMMEM OAl  WARRANTY— The  Contraaor  agrees  that  the  supples  or  rorvMts  fyraabad  matter  ^ 
An  cootraci  shall  be  covered  by  (be  asoti  favorable  commercial  warranties  the  Contractor  gnus  to  any 
customs  for  such  supples  or  services  and  that  the  rights  and  remedies  provided  herein  are  in  addkhou  so 
mO  do  not  hmh  any  rights  afforded  to  the  Government  by  any  other  clause  of  tha  contract. 


U.  PRIORfTNA.  ALLOCATION*.  AMD  ALLOTMENT*-  The  C  ocuraaoi  shall  iollow  ihe  provision* 
of  DMS  Reg.  1  or  DPS  Reg  )  and  a»  other  applicable  regulation!  and  orders  of  the  Bureau  of  Domeihs 
Commerce  in  obsambig  controlled  male  nab  and  other  products  and  maicnab  needed  io  fill  tba  order . 

IS  FAST  PAYMENT  PROCEDURE - 

N/  Camel.  This  u  a  fast  payment  order  lnvoee*  will  be  paid  on  the  bans  of  the  Comracior'v 
delivery  to ■—mofftaa.  torn  u  nr  camat,m.  ia  ihipmeai  brother  means.  toxin  pouu  of  flat  recast  by  He 
Government 

fbt  ftmporutbduy  for  Suppbts  Tale  to  (he  suppbes  shall  vcsi  in  the  Government  upon  delivery  to  a 
post  office  or  comason  carrier  foi  shipment  to  the  specified  destination  If  shipment  is  by  means  other  than 
poet  office  or  tom non  carrier,  title  to  iheauppfee*  shall  vest  in  the  Government  upon  delivery  to  the  point 
of  first  receipt  by  the  Government  Notwithstanding  any  other  provision  of  the  purchase  order,  the 
Contractor  stal  assume  aB  respond bility  and  risk  of  too  for  suppbes  (o  not  received  at  destination.  00 
damaged  tn  transit,  or  (iu)aoi  conforming  to  purchase  requirements  The  Contractor  shall  either  replace, 
repair .  or  conact  such  suppbes  promptly  at  ho  expense .  provided  instruction!  to  do  so  arc  furnish  ad  by  the 
Contracting  Officer  wahm  ninety  (901  days  from  the  dale  title  to  (he  suppbes  vests  m  the  Government 
let  Prepare  non  of  In  voter 

(1 )  Upon  debs  cry  of  suppbes  to  a  poo  office,  common  carrier,  or  in  shipments  by  other  mam, 
the  point  of  first  receipt  by  the  Government,  the  Contractor  stall  prepare  an  invoice  in  accordance  with 
Cbm  J  of  Bse  General  Pro  vuioat  ©fc Purchase  Order,  except  that  invokes  wader  a  hi— ker  pwctasr 
agreement  shal  be  prepared  uusccotanwre  with  the  provwoos  of  the  agreement,  la  shipments  by  either  post 
office  or  common  carrier,  theCoacraoor  AaBthher  (A)cheonthn  mvoircihcdatcofshpa— it  tame  and 
address  of  carrier,  MB  of  lading  oambtr  or  other  shipment  document  number,  or  (B)  attach  copies  of  such 
documents  to  his  invoice  as  rridmoc  of  shipment.  In  addition  the  invoice  shah  be  proaihtmity  murk  ad 
“Fa«  Pay.”  In  cam  of  delivery  by  other  than  post  office  or  common  carrier,  a  receipted  copy  of  the 
Contractor's  dehvay  document  shal  be  attached  to  the  invoice  as  evidence  of  delivery 

(2)  if  the  purchase  price  excludes  the  com  of  transportation,  the  Contractor  stall  caMT  the  prepaid 
shipping  co«  on  the  mvosce  as  a  separate  item.  The  cod  of  parcel  post  insurance  wBl  not  he  paid  by  the 
Government.  If  transportation  charges  are  separately  stated  on  the  invoice,  the  Contract  or  agrees  to  retain 
related  paid  freight  bflb  or  other  tramponaoon  billings  paid  separately  for  a  period  of  three  years  and  to 
fumjsh  such  bib  to  the  Government  when  requested  for  tudn  purposes 

<3)  tn  rhe  event  this  order  requires  the  preparation  of  a  Material  Inspection  and  Receiving  Report 
(DD  Form  230),  the  contractor  has  the  option  of  either  preparing  (he  DD  Form  230  or  including  the 
following  information  on  the  invoice,  in  addition  to  that  required  in  (c)(1)  above.  (A)  a  statement  in 
prominent  letters  “NO  DD  230  PREPARED”.  (B)  shipment  number.  (C)  mode  of  shpa—tt;  and  (D)  at 
Uac  item  level,  (i)  National  Stock  Number  and/or  Manufacturer's  pan  number,  (io  unit  of  measure,  (iti) 
Ship-To-Point,  (iv)  Mark -For- Point  if  in  contract,  and(v)MILSTR!P  document  number  if  ia  contract 
(d)  Certification  of  favorer.  The  Contractor  agrees  that  the  submission  of  an  invoice  to  the 
Government  for  payment  n  a  certification  that  (he  supplies  for  which  the  Government  tv  being  billed  have 
been  -shipped  or  ddiiued  tn  accordance  with  dripping  ttrarumsow  imul  by  the  ordering  officer,  tn  the 
quantities  shown  on  the  invoice,  and  that  such  supphas  are  m  the  quantity  and  of  the  quality  designated  bv 
the  cited  prachaae  order 

OUTER  SHIPPING  CONTAINERS  SHALL  BE  MARKED  'FAST  PAT" 

IS.  (The  chum  oppbes  if  ibis  contract  u  for  services  and  u  not  exempted  by  nppfa-obre  teguionons  of  (he 
Deport  mem  of  Labor  t 

SERVICE  CONTRACT  ACT  OF  ItSS  -  Except  to  the  extent  that  an  exemption,  variation  or  tolerance 
would  apply  pursuant  to  29  CFR  4.6  if  this  were  a  contract  in  excess  of  S2JOO,  the  Contractor  and  an> 
subcontractor  hereunder  shall  pa»  all  of  his  employers  engaged  in  per formaig  work  on  the  contract  not  less 
than  the  minimum  wage  specified  under  vcctiou  6  laMU  of  the  Fair  Labor  Standards  Act  of  1938.  as 
amended  (current  minanum  wage)  However,  in  cases  where  section  6  teg2»  of  the  Fan  Labor  Standards 
Act  of  1938  is  appheubir.  the  rates  specified  (herein  wiH  apply  All  regulations  and  interpretations  of  the 
Service  Contract  Act  of  196?  expressed  in  29  CTR  Pan  4  are  hereby  incorporated  by  reference  in  this 
contract 

ADDITIONAL  GENERAL  PROVISIONS 

17  CHANGES  -The  Contracting  Officer  max  at  any  time,  by  a  written  onlr .  and  without  notice  to  the 
sureties,  make  changes,  within  the  general  scope  of  this  contract,  in  (it  drawings,  de-ignx.  or  specifications, 
where  the  suppbes  to  be  furnished  are  to  be  specially  manufactured  for  the  Government  in  accordance 
therewith:  (•»)  method  of  ihipmem  or  pockmg  and  <ni)  place  of  drhvery  If  any  auch  change  causes  an 
increase  or  decrease  in  the  cost  of.  or  the  time  required  for  performance  of  rhts  contract,  whether  changed 
or  not  changed  by  — y  mcA  order,  an  equitable  adjustment  shall  be  made  bv  written  modification  of  this 
contract.  Any  claim  by  the  Contractor  for  adjustment  under  thc>  clause  must  be  asserted  within  .10  da>v 
from  the  date  of  receipt  by  the  Contractor  of  the  notification  of  change  provided  that  Ihe  Contracting 
Officer,  if  hr  decides  that  the  facts  justify  such  action,  may  receive  and  act  upon  any  such  claim  if  turned 
prior  to  final  payment .  under  this  coniract  Failure  to  agree  to  any  adjustment  shall  be  a  dispute  concerning 
a  question  of  fact  wahai  the  me— mg  of  the  clause  of  rhu  contract  entitled  '  Dispute*  '*  However,  nothing 
in  thu  clause  shafl  excuse  the  Contraaor  from  proceeding  with  the  contract  as  changed 

It  TERMINATION  FOR  DEFAULT -The  Contracting  Officer,  by  wntien  nooct.  may  terminate  this 
contract,  in  whole  or  ia  pan.  for  failure  of  (he  Contractor  to  perform  any  of  the  provisions  hereof  In  such 
event,  the  C ontractor  shal  be  liable  for  damages,  including  the  excess  cost  of  reprocunng  similar  suppbes  oi 
services,  provided  (tat,  if  (i)  it  is  determined  for  any  reason  that  (he  Conrractor  was  not  in  default  or  (n)  the 
Contractor's  faduit  to  perform  is  wahout  hb  and  h»  subcontractor's  control,  fault  or  negligence,  the 
termination  staff  be  deemed  to  be  a  termination  for  convenience  under  paragraph  )9  As  used  m  thtv 
provision  the  term  ‘'subcontractor*'  and  '‘subcontractors*'  means  subcomraoors  ai  any  tier. 

It.  TERMINATION  FOR  CONVENNNCE -The  Contracting  Officer,  by  wntien  notice,  may  terminate 
j  this  contract,  in  whole  or  m  part,  when  n  is  in  the  best  interest  of  the  Government  If  this  contract  is  for 
supplies  and  u  so  term  mated,  the  Contraaor  shad  be  compensated  in  accordance  with  Section  V|||  of  the 
|  Armed  Services  Procurement  Regulation,  m  effect  on  this  contract's  date  To  the  extent  that  this  contract  is 
!  for  services  and  is  so  terminated,  (he  Government  shall  be  table  only  for  payment  m  accordance  with  the 
|  payment  provbionsof  thu  contract  -for  services  rendered  prior  to  the  effective  date  of  tern  nation 
SB.  ASSIGNMENT  OF  CLAW* -Claims  for  monies  due  or  to  become  due  under  thu  contract  shall  be 
emit— d oobf  pursue m  to  ikt  Awipummi  ofCt—ni  Act  of  INL m em— ded (it  U.b.C  Mi.  4/  U  SC 
15}.  Wow~er,  p>n— ti  to  anutRgMt  of  monm  under  thu  contract  atal  not.  to  the  extern  provided  in  i 
I  mid  Act.  asamended.  be  subject  to  rtducdoe or  set-off  fSeeCfamr  I2t  \ 


ACCEPTANCE 


|  The  Contractor  beret  r  accepts  the  offer  rtpremnted  by  t be  numbered  parrbm'  order  os  k  may  prevtouatx 
i  *ee  teen  or  ts  mo»  modified,  mbftrr  to  oU  of  the  terms  end  conditions  m  forth,  and  agrref  to  perform  it* 
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147,  Order  far  Sapplimar  Service*. 

(a)  Fact  1  af  Maoterd  Fon 

D  147. 

'■Ms  au  ncuon  am*  mwm  with  contract  ano^or  mom  wm—cM 

»  D*Uo»  OMX*  Iioom(A«ctm0  t*m~n 
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<b)  Fik  t  or  Standard  Fora  141. 


1  trrirrrnn*'  ‘tin  nrrrm‘Tr  ti-r'--  .■i.mimnr.  ib  I  inno  nmm -Tw»  ■ 

>■  >i  — fett  oiHio w»  featfead  U*H  Arfe«i>  mat  wff putor.  mm  An  <«|  bit  It  *4) «  fe^ta 

M*  attti  mat  interim**  rat  to  tan  ••  hr  aa  fee  f •mtaem  «*»  too*  OridMtu  >7.  I9M.  **4  m  MM4 

«nol»>  ffeM  otflafett  t  Hotiwwwi  fooinrao i  of  fc**to»  otftov 

2  vakiatio**  in  ocAsrrrv -^.  mtw(m  «  *tr  «MMMr  wjh»t  *  cos-vier  lamom  -h  mw 
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ItolmMOito  IIMI«r 


I  •!»  *«  pWioTMK*  *f  «*fe 


*  ih*  ivMi«t  «t  k  *»itf**r  oot-M  ail  muim  kii  atoi  Mot  oMiti.  tor  yim  aw  to  naffer  to  f**wa 


fen*  ea-vd  Or  ioMxwm  n  feada*  fefefear  to  fait  to  **•  oto*ajam 


i  *u«f  a  FtoM  tv  t atoii  lar 


r  mWiiioi^  rf.txxrv  to  the*  -nl)  a-  the  rxtrai.  a  aa>.  Ip* towd  99  12*.  fc-ptr«to<  It.  »M>  <»■  t  il  «to.'kll2»  ami  Lxoraim  Offer 


to » am  m  ikn  .vatim 

)  WSTOl  KTS  -  IWtoMM  Mm  tfe  to  (nMptotd  ('»•  dat,  at 
toxi)  «i  totftr  >r  o.tfXnm  m  Im>  tmy  to  OHf»i I  MntoT  at  tto 
to'Kt  hr  ih*  Cototo 4i  olalnri  «  fetci  PafMNi  a  auto, 

Iw  ftopw*  the*  tfeit  a  bj*<I 

0  WSM1 S  Ul  I  ktrfH  ax  .■•..-<•  Mr  pt.<n*cd  m  ikn  *naiia«  I .  aay 
4n#«'(  KwaiMii  4  toiiiiw  to  Ui  aaar  atori  Ihix  rarnai  aferh  ft 
•at  *it*»>wO  to  hr  ao'f‘«a.*i  too*  to  *i«lnl  hj  »to  ( -mum-  ife  OHari. 
•*u  y**ll  aul  oi  uikiciw  laiwi*  a  oft  iktxbl  «•  IO  ( w»  Ikn 
tout*  *  xktoi  to  la«i  to  i«alato  torn  attki*  )0|,u  '■••«*■  ito  *<u 
to  irctipt  uf  Iik  k  >  urr  tto  <  iWiiaiM  Mtov  m  other*  im  laikito'  lu  I  to 
Cmiioihk  UMxci  •  aina-a  aff*ai  toa<to  lu  tto  My  to  ••<  tto  Art*.  t 
Tto  4ruwu*  to  ito  Mtad  to  (to  total  at  tox  a»r>  mthwiurd 
Nfwatoim  lot  ito  fcaiaauaa  to  M*h  atto  to  but  aato 

nadrux  »ak  h  Oit'aarl  to  a  iaai  to  wfratl  artoaUM  la  tan 
to*  Into  total  at  iaMaa«««.  «*  oXn*  m  at  #*•**>>  nttotto  a* 
«.»«'*)  *>■  *Hfir  tto  laMt  a*  am  ifFattto  to  tottuatto  ntora>r  to 
toto.iiua  ant  mr  into  awf|tor  Iia<n  ton  >tot  tot  <  waumat 
tto*  to  aMwtto*  aa  wraxMinat)  a*  to  toato  ato  la  wflri  mtofex  n 
a*i«i > *  u«  fey  aff*  al  Frtowr  tato  feua  v»  «  tfiK  ferrtotori  tot 
<tMOa<'M  Uia*  r*y/ifto  tofwt  ato*  t*r  fttfenaafey  »f  iht  « tor  nan 
ato  w<  ayytodafer  arttt  to*  (naafer  OMati’i  *,wa  iti  Tto* 

'  Pn|>ai<\  tlautf  *<ax  ato  (ar.toto  ivatoiaiw*  al  L«  |auun  • 
itoto  il»  k  aith  lunan  pantoto  i«a  m  lai  atu»«  Fu mafto.  Tta» 


lim.lktraton  19. 14T>. 

1.  on  ITUIS  NOT  TO  »t  Ml  lir  A*.  Nruto*  a i  to  (Mrfalr  m 

ftfti'  «  mafeai  .  toad  to  toaiwtr*  i»>  afe  ifeu  •*  fart 

^  tot  iwtoix  i  to  a*  «ay  trarfil  llui  ail  atn>  Itoa-ttnfe  tw<  tto* 
(■max  rkaH  a>i  to  fxati <ar*  fe  t\kal  hi  ton  iMHai  *  ato  ant  a 


•  COVIKAM  ACMVST  rOSTlVCIKT  llli  Tto  Coax  art  to 
a»r>aat»  ifei  a»  pta«  m  a  fear  ar*fe>  tax  trra  ra^feind  >«  it-iaaurf  i# 
ato.  a  ui  a<«>t  ifex  ar«>a  aa>  •»  mxj.  < .ixxjakf  (v*  $ 

yui.ml^y  trwifiai>  •»  >tollMarvai  f»x*  IXi(|Hl^  toiaa  f«to 
«to*‘"x.  ««  tto-  lot  rxiattto.il  ntoMtoi. wt  to  wfe%  arm. *n 
Mtoiaati*  tt  t»K  f.toiia.  >to  Ito  Ife  h'pw  to  y.aiiar  taxaarn  I  mi 
fexatk  a  taalaikto  .d  fenaatitott  Ua  la  nr  I  fear  *i  Jut  ka\>  ife  lySi  hi 
earned  fen  .hwioi  •.kai  kafetit  •«  m  d\  few  tua  totoa.)  Jitot  Ht 
afeiai  fen  to  cuaxtfeiataaa  *■  to  trra  m  m«ui  tV  I  at  awn—»i  ut 


t  UDI  MAI  ft  ATI  .  AMO  LOT  Al  TAW  S  I  virfe  tx  . aa.  tt 
toki  i  •>  to  fnnafexl  a  Urn  otolrayf .  tar  .anna.  I  fen  NktA  l  ot 
toft,  tok  I  <*i*i  Star  ntd  Uiltxrx  to  fem  ■  Hir.ua  ife  in.  to 
fe*>  nan*»  tat  *»>  aa  nki>  Nr  fexrx  li.aaafetk  ife  (*>.n*ariH. 
fe  ( >*ati  Jrtto  at  fen  li  Nm'ato  *x  ryrap  Vpa  rrx*a.  y|  to  ife 
<  mV  iht  Catotaaaai  tt Jt  laratfe  j  U\  r.riflu*  tTMif*.>k  .« 
otdrfeT  to  r . .  aaMtwa  a  ah  lhfi.l  M  NT  Mth  fex  »<<  m  Itotd  a* 


au'tato  H.  Ifey . wat'axi  feat  hr  .•atom*  *.  «fe«o  *toto  liar  Arxiiwa  y«au.«ct  toat  fa««njto  hi  fet*  xtavw  lai  fee  r*'*nr  *»'  lh>x  .U-u . 

tor  ***m»i.,i«  Of  It  to.  Mtftraauiw .  or  haato  aa  a  aartoto  "UtTSV  w*  -tot  to  fen  itowfi'  Mr  a  ax  tor  «air  to  iht  twaitnixM  4 

to  C-'  toxiUUuaw.rf  fe,  *»iUl— .  tor  Halt  to  tor*  ftothtor  « «fe#. 

PAvmWTi  AMO  MJJNC  MtTfeuCTlONt 

lw.au  xk-H  he  attainted  a  lt»  OAIT.INAI  'toy  aahrxx  Mhtranr  y«i*trrd.  «ad  duM  ..aMtoa  fee  kdfeaat  Wyir«alu<a  Cuada.1  ato* hr*  to 
«a>>.  toil. .  auaifei  urm  ataahrrru.  Atiiru*  to  tofyfe  «  to  acryarx  m.>  owi*>.i«y.  aaa  frtev.  tod  rvu-atod  ivtjK  kdl  to  fed>a»  autohti  ato 
wt«ki  to  feifxa.*'  *A  he  few*  *—  «fe|  nrau  a*  Un.iMtot  hfet  al  itowt  U  fe.faal  ftriel  ftto  ctarfrx  ate  fedhd.  fet  ptot  *r%hi  ato  rtfepfeT 
Ftofe  Man  he  thuaa 

MOTT  •  II  draird  ikn  todcr  tto  *  rant  fetftofi  aur  hr  uted  h»  fee  faat.-.t..»  ax  hn  anmae  a  lira  to  i  fefyariH  tort,  pinfeed  ife  Mh>«Mf 
aiatitncai  r Ml  fe  d  to  J,iidiimwnl  <a  ha  all-,  fed  i..|  ife  mil  Inaii  n  tofevid  m  ife  iam1  .J  t  . 

Mw  mfei  MtyiKt  •<*  h>  hfeMHted  '  Mtra  tr*rral  utd.iv  at.  fe  fe  ■ntovtd  n>  aa  xadettar  ntn.ij  *wfe  ife  wife  Mfenn  fniud.  <\M«.itd-l«d  priuMir 


I  UT  MACK  (MKV  *-rr» 


(Sl-16. 901-147  amended  42  FR  38356,  7/28/77, 

effective  11/30/77.) 


166,812  FPR  1-16.90 1-14 7 


«i*77, 


■>:-3 


Jr^dtfrv.'^rdce-  i,rv 


Vr-1 


1 


; 


instructions 

(TkU  farm  it  far  official  Caaarmammt  am  amt/) 

1.  Filling  in  tha  Form 

(a)  AN  coplaa  of  tha  form  must  bo  tsglbli.  To  In- 
sum  legibility,  Indelible  pencil  or  ball-point  pan  should 
bo  usad.  SELLER'S  NAME  AND  ADORESS  MUST  BE 
PRINTED. 

(b)  Rams  ordorsd  will  bo  individually  Sated.  Con¬ 
ors!  daschptfons  such  as  "hardware”  am  not  accopt- 
ablo.  Show  discount  terms. 

(c)  Enter  project  reference  or  other  identifying  do- 
script  ion  in  space  captioned  "PURPOSE.”  Also,  enter 
proper  accounting  information,  if  known. 

2.  Distributing  Copin 

Copy  No.  1— -Give  to  sailer,  tt  is  for  Ms  use  as  the 
invoice  or  as  an  attachment  to  his  commercial  invoice. 

Copy  No.  2 — Give  to  sailor  for  his  record  of  the 
order. 

Copy  No.  3— 

(1)  On  over-the-counter  transactions  where  de¬ 
livery  has  been  made,  complete  receiving  report  sec¬ 
tion  and  forward  this  copy  to  the  proper  administra¬ 
tive  office. 

(2}  On  other  than  completed  over-the-counter 
transactions,  forward  this  copy  to  location  specified 
for  delivery.  (Upon  delivery,  receiving  report  sec¬ 
tion  is  to  be  completed  and  this  copy  then  forwarded 
to  the  proper  administrative  office.) 

Copy  No.  4— Retain  in  the  book,  unless  otherwise 
instructed. 

3.  When  Paying  Cash  at  Tima  of  Purchase 

(a)  Enter  the  amount  of  cash  paid  and  obtain 
sailor's  signature  in  the  space  provided  in  the  Seller 
section  of  Copy  No.  1.  if  seller  prefers  to  provide  a 
commercial  cash  receipt,  attach  R  to  Copy  No.  I  and 
check  the  "paid  in  cash”  block  at  the  bottom  of  the 
form. 


(b)  Distribution  of  copies  whan  payment  Is  by  cash 
is  tha  same  as  described  above,  except  that  Copy  No.  1 
Is  retained  by  Government  rep  rase  ntatfvs  whan  cosh 
payment  Is  mads.  Copy  No.  1  Is  need  thereafter  In 
accordance  with  agency  Instrueiione  pertaining  to 
banding  receipts  for  cosh  payment 
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INVITATION,  SID,  AND  AWARD 

(C— struct  tow,  Ah*r»t.©n  —  t*po<r| 


1  0«a  V  SMALL  BUSMHS  ST  AiOi  OR  OTHB  tCGOTtATfO 

J  MOCUVmCNT  nf  rWcW  '  B*s  mrfmdti  > 
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INVITATION  K>«  I  IDS 


In  formation  regarding  bidding  material  maj  be  obtained  from  the  issuing  after 


SEALED  BIDS  in 
entitled  and  dated  at  follow* 


*  ill  be  received  at  the  Bid  Receiving  Office  until  . 
and  at  that  time  publicly  opened 


covering  work  dram  bed  »  s  per  dscat  ions.  schedule*.  drawing)  and  cordioont 


local  time  at  place  of  bid  opening  . 


Sealed  envelopes  containing  bids  shall  be  addressed  to  the  Bid  Receiving  Office  and  shall  be  marked  to  show  Bidder's  Name  end 
Address.*  Reference  .  Time  and  Date  of  Opening. 


•ID  (Th*  Serr^w  to  bo  «omp b*od  by  Sadden 


-  DAT(  MD  SUBMITTED 


The  undersigned  agrees,  if  this  bid  is  accepted  within  calendar  days  •  .40  <b*j  mmten  m  dtfitrtnt  ptnod  n  tmitntd )  after  date 

of  opening,  to  complete  all  work  specified  in  strict  accordance  with  the  above -identified  documents  and  the  General  Provisions  on  the 
reverse  hereof,  within  calendar  days  after  receipt  of  notice  to  proceed,  for  the  following  amount _ 


including  all  applicable  Federal.  Stare,  and  local  rates  The  undersigned  further  agrees,  if  an)  contract  award  resulting  from  this  bid 
etceeds  $2,000.  TO  COMPIV  with  the  provisions  of  Standard  Form  19-A.  Labor  Standards  Provisions  Applicable  ro  Coattacn  m 
Excess  of  $2,000  and  TO  Fl’RNISH  a  performance  bond  in  an  amount  equal  to  100  percent  and  a  payment  bond  in  an  amount  equal 
to  SO  percent  of  the  contract  price  with  surety  or  sureties  acceptable  to  the  Government,  on  Government  forms  within  days 

after  form*  are  furnished 


The  representations  and  certifications  or  the  accompanying  STANDARD  FORM  19-B  are  made 
pan  of  this  bid. 


MM«  AMD  ADOttSS  O *  HOOtl  t  Strtti  City.  Suit)*  (Typt  •'  prut  )  SIGMA  Tun  0*  PttSON  AUTHORIZED  TO  SON  TMS  MD 
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A0-A119  017  AIR  FORCE  INST  OF  TECH  WRIGHT-PATTERSON  *FB  OH 
SMALL  PURCHASES. (U) 

*  JAN  82  G  K  ROBERTS 

UNCLASSIFIED  AFIT/CI/NR/B2-41T  NL 


MNttAL  PROVISIONS 


I  CHANCES  AND  CHANCED  CONDITIONS 

(t)  1  hf  Contra,  tine  Otiurr  n>«v  m  writing  otdci  thangn  in  the 
drawings  ihc^t'OT'  wifhit*  rhe  gvryer*!  i-one  of  thr  .*onrra«  t 

(b)  The  Contra  (Of  shall  promptly  notify  thr  Locumting  Officer  in 
w*nt*f  of  subsurface  or  Uernt  physical  conditions  differing  materially 
from  those  indicated  m  this  contract  or  unknown  unusual  phy  sio! 
conditions  at  the  sitt  before  proceeding  further  with  the  work 

(t )  If  changes  under  (a;  or  conditions  under  (b)  ncraair  or  decrease 
the  cost  of.  or  time  required  lor  performing  the  work,  upon  aaamaon 
of  a  claim  by  the  Contractor  before  final  payment  under  the  contract, 
a  written  equitable  adjustment  ah* all  be  made,  except  that  oo  adjust 
■rent  under  (b)  shall  be  made  unless  the  wooer  required  there*  was 
aneti  or  unless  the  Contract**  Officer  waives  the  requirement  there 
tor  If  the  adjustment  cannot  be  agreed  upon  the  dispute  shall  be 
drodrd  pursuant  ro  Clause  3 

2.  TERMINATION  FOR  DEFAULT— DAMAGES  FOR  DELAY¬ 
TIME  EXTENSIONS 

<•)  If  the  Conrracror  does  not  prose,  utr  the  work  so  as  to  insure 
completion  or  fails  to  complete  it.  within  the  time  specified  the 
Government  may.  by  written  notice  to  the  Contractor,  terminate  his 
right  to  proceed  Thereafter  the  Government  mav  have  the  work 
completed  and  the  Contractor  shall  be  liable  for  am  resulting  excess 
cost  to  the  Government  It  the  Government  does  not  terminate  thr 
Contra  a  or  s  tight  to  proceed  he  shall  continue  th»  work  and  shall  be 
liable  to  the  Government  for  am  actual  damages  occasioned  b'  such 
delay  unless  liquidated  damages  arr  stipulated 

(b  i  The  Contras  tor  >  rigbr  to  printed  shall  not  he  terminated  nor 
the  Contractor  .  barged  with  actual  or  liquidated  damage*  under  ia< 
above  because  of  iru  delays  in  completion  or  the  work  due  to  causes 
ocher  than  normal  weather  beyond  his  control  and  without  his  fault 
Or  negligence.  including  but  not  restricted  to.  acn  or  God.  acts  of  the 
public  enemy,  acts  of  the  Government  ( in  either  its  sovereign  or  con 
tractual  capacity),  acts  of  another  contractor  m  the  performance  of  a 
contract  with  the  Government,  fires,  floods,  epidemics  quarantine 
restrictions,  strikes,  freight  embargoes  and  unusuallv  severe  weather 
or  delavs  of  su  he  on  tractors  or  suppliers  due  to  causes  beyond  their 
control  and  without  their  fault  or  negligence  Provided.  Thar  the 
Contractor  shall  within  10  days  from  the  beginning  of  am  such  dr 
lay.  unless  the  Contracting  Officer  shall  gram  a  further  period  of 
time  prior  to  the  date  of  final  pavmenr  under  the  contract,  notify 
the  Contra,  ting  Officer  in  writing  of  the  causes  of  delay  and  the  has 
relating  thereto  The  Contracting  Officer  shall  consider  the  facts  and 
ascertain  the  extent  of  the  delay  and  extend  the  time  for  completing 
the  work  when  in  his  ludtmenr  the  farts  lustifv  stuh  an  extension, 
and  his  derision  shall  be  final  and  conclusive  on  the  parties  subject 
only  to  appeal  as  provided  in  Clause  * 

(c)  As  used  m  paragraph  (b)  of  this  clause,  the  term  subcontractors 
or  suppliers  means  subcontractors  or  suppliers  at  any  tier 


y  DISPUTES 

Any  dispute  concerning  a  question  of  fact  arising  under  this  contraa. 
not  disposed  of  bv  agreement  shall  be  decided  bv  the  Contracting 
Oft  ter  who  shall  reduce  his  decision  to  writing  and  furnish  a  signed 
copy  to  the  Contractor  Such  decision  shall  be  final  and  conclusive 
unWss.  within  90  days  from  the  date  of  receipt  thereof,  the  Contractor 
mails  or  otherwise  furnishes  to  the  Contracting  Oftcer  a  written 
appeal,  addressed  to  the  head  of  the  Federal  agency  The  Contractor 
dkail  be  afforded  an  opportunity  to  be  heard  and  to  offer  evidence  The 
daemon  of  the  head  of  the  Federal  agency  or  his  authorised  repre 
•mauve  shall  be  final  and  conclusive  unless  fraudulent,  or  capricious 
or  arbitrary,  or  so  crossly  erroneous  as  necessarily  to  imply  bad  faith, 
or  wot  supported  by  substantial  evidence  Pending  final  decision  of 
a  dispite  hereunder,  the  Contractor  shall  proceed  diligently  with  the 
performance  of  the  contract  and  in  accordance  with  the  Contracting 
Oftcer  s  decision. 


4  RESPONSIBILITY  OF  CONTRACTOR 

At  his  own  expense  the  Contractor  shall  (a)  obtain  any  necessary 
licenses  and  permits,  (b)  provide  competent  superintendence,  fc ) 
take  precautions  necessary  to  protect  persons  or  property  against 
mjury  or  damage  and  be  responsible  for  any  such  injury  or  damage 
that  occurs  as  a  result  of  his  fault  or  negligence.  <d)  perform  the 
work  without  unnecessarily  interfering  with  ocher  contractors'  work 
or  Government  activities,  (e)  be  responsible  for  all  damage  to  work 
performed  and  mat  emit  delivered  (including  Government  furnished 
■arms  I .  until  completion  and  final  acceptance 

f.  MATERIAL  AND  WORKMANSHIP 

All  material  incorporated  m  die  work  dsalt  be  new  acid  the  work  dull 
be  performed  m  a  ik  if  (fill  and  workmanlike  manner  Both  mictnai* 
and  workmanship  dull  be  aubyact  to  the  inspection  of  die  Concocting 
Oftcet  nr  his  duly  authorised  rrpreaencuve  who  may  require  die 
Cnnrcrsnr  k>  correct  defective  voskmandi?  or  maser n Is  without  cost 
ro  dr  Government 


ft  PAYMENTS  TO  CONTRACTOR 

ftqgsni  payments  equal  to  90  percent  of  die  mine  of  work  petfomud 
mey  he  made  monthly  on  estimates  approved  by  the  Contracting 
Oftcer  Upon  payment  therefor  tide  to  the  properry  aha))  mi  m  the 
Government  The  Contractor  will  notdy  the  Government  when  all 
wfrrk  m  complete  Fmal  payment  will  he  made  after  final  acceptance 


7.  OFFICIALS  NOT  TO  BENEFIT 
No  member  of  or  dr  legate  to  Congress  or  resident  com  mu  nonet 
shall  be  admitted  ro  an>  share  or  pan  of  this  contra,  t  or  ro  am  hrne 
Et  that  may  anar  dnrefrom .  but  this  provumn  shall  not  hr  cons  trued 
ro  extend  to  this  one  tract  if  made  with  a  corporation  for  in  general 
benefit 

ft  BUY  AMERICAN 

The  Contractor,  rebcom  factors.  material  men.  and  suppfwn  muff 
comply  with  the  Buy  American  An  of  March  y  »9H  (41  U  SC 
IQa-lOJ  j  and  Executive  Order  10982  of  December  l\  1494  ( 19 
Fed  Reg  8*29)  (In  substance  the  above  require  use  generally  of 
dnmeatx  mnarenb  except  as  otherwise  authorised  by  the  Contracting 
Oftcet  puranmt  ro  the  An  and  Executive  Order  > 

ft  ASSIGNMENT  OF  OAIMS 

If  this  contraa  provides  for  payments  aggregating  1 1  000  or  more 
claims  for  moneys  due  or  ro  become  doc-Ttrreunder  mac  be  asaigned 
as  provided  re  )1  U  S  C  203  and4iUSC  13 

!0  CONVICT  LABOR 

In  connection  with  the  performance  of  work  under  this  contraa.  the 
Contractor  agrees  not  to  employ  any  person  undergeung  sentence  of 
tmproonmrnt  at  bard  labor 

II  COVENANT  AGAINST  CONTINGENT  FEES 

The  Contractor  warrants  that  no  person  or  seMint  aren.c  has  been 
empUned  or  retained  to  solicit  or  secure  this  conn  :  upon  an  agree 
mem  or  understand  *  g  for  a  commission,  percentage  brokerage  or  .or 
ongent  foe.  excepting  bona  fide  employees  or  bona  fide  established 
commercial  or  seffmg  agencies  maintained  b%  the  Contractor  for  the 
purpose  of  aecutmg  business  For*  breach  or  violation  of  this  warrants 
the  Government  dial!  have  the  right  to  annul  dm  contraa  without 
lability  or  tn  ro  discretion  to  dedua  from  the  contraa  pnar  or  con 
serration,  or  otherwise  recover,  the  full  amount  of  such  oommnsiar 
percentage,  brokerage  or  contingent  fet 

12.  FAYMENT  OF  INTEREST  ON  CONTRACTORS  CLAIMS 

(a)  If  an  appeal  u  filed  by  the  contractor  from  a  fin*1  deviuor  or  the 

Contract**  Oftcet  under  the  Disputes  clause  or  this  .  jr.rre  <  demme 
a  claim  arising  under  th«  contract,  simple  interesi  on  thr  amount  of 
the  claim  finalK  determined  oweJ  by  the  Government  shal>  be  pai 
able  to  the  Contra ror  Such  interest  shall  be  at  the  rate  determined 
by  the  Secretin  of  the  Treasury  pursuant  to  Public  Law  .  8' 

Seif  9".  from  the  dare  the  Contractor  furnishes  to  the  Contra,  tins’ 
Oftcer  his  written  appeal  under  the  Disputes  clause  or  this  contract 
to  the  date  of  ( I J  •  final  judgment  by  a  court  of  tompetem  rurisd* 
tsoo  or  (2)  mating  to  the  Contractor  of  a  supplemental  agreement 
foe  execution  either  confirming  completed  negotiations  between  the 
pan**  or  carrying  out  a  decision  of  a  board  of  contract  appeals 

(b)  Not  withstanding  (a),  above.  <  1  i  interest  shall  be  applied  onl\ 
from  the  datr  pavment  *«  due  if  such  date  is  later  than  the  filing 
of  appeal,  and  <2 )  uiterest  shall  not  be  paid  for  an.  penod  of  time 
that  die  Contracting  Oftcer  determines  the  Contractor  ha»  unduh 
delayed  *  pursuing  has  remedies  before  a  board  of  contract  appeals  or 
a  court  of  competent  jurisdiction 

19.  EXAMINATION  OF  RECORDS  BY  COMPTROLLER 
GENERAL 

Thr  da  use  awkil  "Exam  nation  of  Revords  bv  CompooUer  Genera! 
graaa  Am  d  by  41  CFR  Subpan  l-M  is  applicable  d  die  reoouot  of  this 
r— run  exceeds  12.300  and  was  entered  uito  by  means  of  urination, 
rechadtng  small  kusrersi  restricted  advertising.  but  is  not  ^pltcable 
ffix  contract  was  entered  mo  by  mn  of  fomal  aAattump 

14.  UTILIZATION  OF  SMALL  BUSINESS  CONCERNS 

(Tt i  tfmmm  u  offhctUt  if  tin  ctmtrsn  tuytJi  S  '.000  ) 

.  (a)  It  is  thr  pokey  of  Ae  Government  »  declared  bv  the  Conptrss 

that  a  £a  ir  proportion  of  the  purchases  and  contacts  for  oippl*.  and 
srrvicei  for  the  Government  be  placed  with  small  business  concerns 
(b)  The  Goetctactor  agrees  to  accomplish  thr  matimuit.  amount  ol 
awbcoorracrmp  so  smell  business  com  eras  that  ih<  Contractor  finds 
as  be  constant  Mb  the  eftcient  performance  of  this  contact 

II.  UTILIZATION  OF  MINORITY  BUSINESS  ENTERPRISES 
(Tkt  /W/eave/  rltta  it  mpplustU  if  itn  taatrucr  e..n J1  f '  or*,  i 
(a)  if  is  tfse  pohrv  of  the  Government  that  meson r.  busmess  enter 
penes  shall  hove  the  aaaatmum  practicable  opporaimn  so  porotfoaie 
m  Btanba an  of  Government  contracts 
(bl  Tbe  Conatacaa  uteti  to  use  bn  best  Mam  so  cam  oot  thn 
pobev  in  tht  mad  of  bn  subcontracts  to  the  hr  ben  rsreni  taanant 
vnb  At  Aaa  perioenance  of  this  contract  As  vsrd  a  An  con 
am.  Ae  term  nnonts  business  enterprise  aeons  •  baa  ana  at 
kat  K  p mam  ad  nhuh  s  named  b«  mmorfo  pto^  ntenAtw  a.  m 
at  of  pubirtr  nuntd  busmesaes  at  least  II  percent  of  the  acsck  of 
nbnh  h  cam  ad  by  aasonrs  proup  members.  Fin  Ar  putpmes  of  An 
ScSnaion.  aamri  ptoap  members  are  Neptses  Spannb  speakinp 
Aar  ruin  friar  ay  Aaovati  Orsenuli  Amencae  Iniaans  American 
EAimos.  nvd  Emrrsraa  Aleuts  Contractors  mas  ah  on  arena  aforv 
aaanons  bv  Ataamn  repardaip  Are  status  as  aeaores  but  errs  v 
anarrpnsei  a  kru  of  ae  evdependem  mvesnpatev. 


IMMMPD f CM*  if  (be.  7-niftorSs 


tUS  0*0  t«7BO.»1.ir;42M 
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